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Enforcement of Interim Measures of Protection in Irternational
Commercial Arbitration: Issues and Challenge

Toshali Pattnaik

Abstract

The granting of interim measures plays a crucidénm protecting the efficiency of arbitration atfie efficacy of
final award. Conventionally, the function of issgimterim measures of protection was vested with edim
courts. But this power has eventually been giverana, exercised by, arbitral tribunals. However, tie@ver of
granting such measures, without the coercive powaxetuting the same, is argued to be meaninglésaigh
most arbitration laws and rules recognize the powkthe arbitral tribunal to issue/grant interim meass of
protection, none of them provide for enforcementhee tribunal-ordered measuré&he paper investigates the
issues associated with the power to enforce tribondéred interim measures in international commarci
arbitration. It acknowledges the inconsistencies andertainties in the subject matter and stressethe need to
align national laws with the international standardhe paper also discusses the conditions which hame
fulfilled for an arbitral tribunal to order interimmeasures and also gives an outline of the linttetiof the
exercise of such power by the tribunals. Furtheg paper highlights the problems encountered bypduies
when they seek assistance from courts to enforcetigrm measures granted by the arbitral tribundlastly, the
paper elaborates on the emerging trend of recoggizoncurrent jurisdiction of courts and arbitraitiunals.

Keywords: Interim Measures, Arbitration, International Corarnial Arbitration, UNCITRAL Model Law.

Introduction

Arbitration has become a favoured alternative meigma for dispute resolution among
international trading partnérsowing to its simplicity of procedures, cost-effeeness,
confidentiality, and expedienty However, arbitration too, is plagued with certdiawbacks,
which frequently causes problems, especially wherparties are from different jurisdictions.
Some of these problems include enforceability aérim measures of protection, lack of
procedures available for the parties to requestrariinterim measures of protection before
the formation of the arbitral tribunal, the reluata of the arbitral tribunals to order interim
measures of protectibrand the debate on whether an interim measure atégiion is an
award or not. However, for the purpose of thiscketithe debate around enforcement of
tribunal-ordered interim measures has been chas#dreacentral theme.

1 Assistant Professor, Presidency School of Law, Presity University, Dibbur, Karnataka, Email Id-
toshali2014pattnaik@gmail.com.

2 H. Stephen Harris, Jr. & Jack P. Smith, Ill, Staty Enforcement of International Arbitration Awardh the
United Statesl5-SPG Int'l L. Practicum 54,54 (2002).

3 Richard Allan Horning, Interim Measures of Protenti Security for Claims and Costs; and Commentarthen
WIPO Emergency Relief Rules (In Tot@ Am. Rev. Int’l Arb. 155, 156 (1998)

4 Stephen M. Ferguson, Interim Measures of Proteciio International Commercial Arbitration: Problems,
Proposed Solutions, and Anticipated Results, 12ddtsr Int’l Trade L.J. 55 (2003).
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An interim measure of protection is a temporaryefesought by the parties, during the
pendency of arbitration proceedings, in order tesprve the status quo or to protect their
rights, without such measure the final award wdage# its efficacy. Traditionally, this power
to grant interim measures was reserved for the domeourts. However, the recent trend has
been to give this power to the arbitral tribunahiet is more acquainted with the case
concerned. Though in most jurisdictions, this poveérthe arbitral tribunal has been
recognized, some countries still lag behind andigeoexclusive jurisdiction to the domestic
courts to grant interim measures of protection.

With the recognition of the arbitral tribunal’s pewto grant interim measure, issues of
enforcement of such measures arose. Shockinglygthanost arbitration statutes and rules
provide for the power to grant such measures, wigiese legislative tools lack content on
the enforcement of such award. Generally, the gmrtiirn to the courts for enforcement
purposes. However, this creates a whole new rafigerablems that the claiming party

encounters. All these issues have been elabodealy with in the later parts of the paper.

Objectives

* To examine the power of the arbitral tribunals tang interim measures and study the
limitations on them.

* To understand the reasons behind the reluctanagbiifal tribunals in exercising the
power to grant interim measures

* To investigate the issues surrounding the enforoeroé tribunal-ordered interim
measures.

 To study the problems encountered by the partiesnwiiey turn to courts for
assistance in enforcement of interim measures.

* To examine the mid-way approach adopted by varjatisdictions to resolve the
problem of enforcement of interim measures.

Scope and Limitation

For the purpose of this paper, the researcheriimied the scope of the paper to the issue of
enforcement of tribunal-ordered interim measurgraftection, the reluctance of the arbitral
tribunals in exercising the power to grant intemneasures, the problems faced in court-
assisted enforcement, issues of concurrent jutisdicand subsidiary jurisdiction. The
researcher has particularly chosen UK, Singapodelradia for the purpose of examining the
above issues at hand.

Research Questions
* Which body has the power to grant such interim messof protection?
« What are the resulting limitations and weaknessd®nwinterim measures of
protection are granted by the arbitral tribunals?
* Why are the arbitral tribunals reluctant in exargsthe power to grant interim
measures, in spite of recognition of such power?
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* What are the problems surrounding the enforceméntrilbunal-ordered interim
measure?

« What are the hindrances faced by the parties whey $eek judicial assistance for
enforcement of tribunal-granted interim measures?

« What is the probable approach in case of a clastdem the jurisdiction of the courts
and the arbitral tribunals?

Research Methodology

The methodology adopted for the completion of teisearch paper is purely doctrinal. The
researcher has relied upon primary sources of liastatutes, international rules, U.N.
Documents, and judicial decisions for analysisha position in various jurisdictions. The
researcher has heavily relied on the secondaryceswf data as well, such as books and
articles. The research design is analytical andrgee. Further, NALSAR Law Library and
e-resources have played a significant role in datitection for the project. Lastly, the
researcher has adhered to Bluebook Citatioft 2D)

Interim Measures of Protection

A final award may not be of much value to the sgstid party if, in the meantime, the
actions of the other party renders the outcome haef arbitration proceedings largely
inefficacious by disbanding its assets or placmgnrt in a jurisdiction where enforcement of
the award is either cumbersome or largely impossidlo avoid such situations, the
precautionary claimant may file for interim relgdeking some kind of protection of assets or
property during the time when the ultimate deteation of rights and obligations of the
parties is still being maéfe Therefore, interim measures of protection provite
precautionary claimant with immediate and tempogaotection of rights or property during
the time when the decision of the arbitral triburerhains pendirfg They can include any
temporary measure ordered by an arbitral tribueatlphg the issuance of a final award which
would finally settle the disput&.

They significantly increase the chances for thér@dat to arbitration proceedings to realise
the awarded claim. Art. 17 (2) of the UNCITRAL Mddeaw on International Commercial
Arbitration lists four functions of interim measarga) maintenance of status quo until a final
decision is rendered on the merits of the %a@® protection of arbitration procésby
preventing a party from engaging in any action thay obstruct or delay the arbitral process,
(c) preservation of assétso secure the effective enforcement of the finahrma, and (d)
preservation of evidentethat may be relevant to the resolution of disjaurté material to the

5 Marianne Roth, Interim Measures, 2012 J. Disp. Rd&5 (2012).

6 Gary B. Born, International Commercial Arbitratia842(2009).

7 Raymond J. Werbicki, Arbitral Interim Measures: fFacFiction? 57-JAN Disp. Resol. J. 62, 64-65 (2003
8 Art. 17(2)(a), UNCITRAL Model Law on International @wnercial Arbitration, 2006.

9 Art. 17(2)(b), UNCITRAL Model Law on International @mnercial Arbitration, 2006.

10 Art. 17(2)(c), UNCITRAL Model Law on International @onercial Arbitration, 2006.

1L Art. 17(2)(d), UNCITRAL Model Law on International @wnercial Arbitration, 2006.
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smooth conduct of the proceeditigsHowever, this list is not exhaustive and an inter
measure can go forward and serve more purposks aaime time.

There are various kinds of interim measures ofgutain ordered by the courts and arbitral
tribunals, the most common ones include attachmantsictions, partial payment of claims,
and posting of security for costsThe primary objective of these measures is topedrthe
parties to behave in a manner that is conduciviheéosuccess of the arbitral proceedings,
preserving the rights of the parties, ensuring abile settlement of disputes by keeping peace
between the parties, preventing aggravation of uiép and ensuring the effective
implementation of an awalftl Many scholars, practitioners and commentatoigeoghat
interim measures of protection are an integral sbe@ards the passing of a favourable final
award®. Without such measures or its enforcement, thal fiward loses its authority, as the
parties may likely engage in removing goods or tas§m a jurisdiction, hiding or
destroying evidence, selling assets etc. This wsigidificantly diminish the appeal of arbitral
proceedings and would defeat its aim of providingabiernate mechanism to civil litigatign
Therefore, just as the popularity of arbitrationamsalternative dispute resolution process is
significantly increasing, so is the importancerd&rim measures of protection.

Legal Status of Interim Measures of Protection

An analysis of legal status of interim measuregrofection requires a probe into the power of
the arbitral tribunal to grant these measures asmkssitates examination of the power to
ensure compliance with these measures within thirar framework i.e. to determine the
binding force of such arbitral interim measurepmftection.

Power of Arbitral Tribunal to grant interim measure

The UNCITRAL Model law, which serves as a model fational legislators drafting their
own arbitration rules, gives the arbitral triburealnon-mandatory power to order interim
measures of protection at the request of a partigss differently agreed by the parties
Thus, the power of the arbitral tribunal to grarterim measures of protection emanates either
from the arbitration agreement between the padidsom the arbitration rules chosen by the
parties i.e. the chosen procedural ¥avn the absence of such applicable procedural tlagy,

12 UNCITRAL Model Law on International Commercial Artztion, 18" Sess., Annex 1, U.N. Doc. A/40/17 (June
21, 1985) revised by Revised Articles of the UNCITRModel Law on International Commercial Arbitration,
39"  Sess, Annex, U.N. Doc. A/61/17 (July 7, 2006), .Artl7 (2), available at
http://www.uncitral.org/uncitral/en/uncitral_texasbitration/1985Model_arbitration.html.

13 Gregoire Marchac, Interim Measures in Internatidammercial Arbitration under the ICC, AAA, LCIA and
UNCITRAL Rules, 10 Am. Rev. Int'l Arb. 123, 123 (1999).

14 Andrea Camargo Garcia, Internal Protection Measur€ADI Arbitration, 4 ACDI 71 (2011).

15 Noah Rubins, In God We Trust, All Others Pay Casbcudity for Costs in International Commercial
Arbitration, 11 Am. Rev. Int'l Arb. 307, 315 (2000)

16 Stephen M. FergusoBupra note 3.

171d. at 55

18 Art. 17(1), UNCITRAL Model Law on International Conential Arbitration, 2006.

19 Kang-Bin Lee, The Powers and Interim Measures @&f Awbitral Tribunal in International Commercial
Arbitration, 18 J. Arb. Stud. 103 (2008)
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law of the place of arbitration shall be the sounEgower of the arbitral tribun® When
such powers emanate from the agreement betweerpdtiges, it is limited by certain
restrictions, such as:
a) Such powers can only be exercised in respect teantes to the disputes and not
towards the third parties. This is because theratlin agreement, from which such
power emanates, is binding only on the parties e,
b) The injunctions ordered by the tribunal create ggavliaw rights and obligations
between the parties. It is not enforceable witheaecutory force, like in case of an
injunction granted by the courts.

An analysis of the relevant provisions of UNCITRAllodel Law?® the London Court of
International Arbitration (LCIA¥, Arbitration Rules of International Chamber of Guoerce
(ICC)?, and the International Centre for Dispute Resotu(iCDRY® reveal that while most
arbitral regimes grant wide powers to arbitratoos idgsue any measure as they deem
appropriate, under some arbitral frameworks likdA,Ghe tribunal may only take measures
that they deem fit in respect to the subject maitethe dispute. Thus, the scope of interim
measures is more limited under LCIA Riles

Generally, arbitrators have wide discretionary pewvim deciding whether the requested
interim measure is necessary. Yet, in practicanast cases, arbitrators exercise this power
reluctantly to prevent coming across as an adjtmligebody which decides the merits of a
case before the facts are firmly establighedlso the lack of uniformity in national statutory
provisions on interim measures invites uncertaifityis creates dilemma as to the scope and
extent of these powers. As a result of this unadggtaarbitrators tend to err on the side of
caution and decline to order such interim measofgsotectiod®. Further, when parties are
uncertain as to the procedure to be adhered teekirsg interim measure from the tribunal,
they may turn to the courts for assistance. Howetbhés may not be an appealing option if
quick and easy recourse to the courts is unavaifabPresently, though the trend is to vest
arbitrators with express powers to grant interirasuges, some national lastill accord
exclusive jurisdiction to their domestic courts feguance of interim measures of protecfion

20 Marianne Rothsupra note. 6.

21 Zhivko Stalev, Interim Measures of Protection e tContext of Arbitration, International Arbitratidn a
Changing World (Van den Berg (ed.); Jan, 1994).

22|d.

23 Art. 17, UNCITRAL Model law of international comméatarbitration, 2006.

24 Art. 25, London Court of International Arbitratio2014.

25 The International Chamber of Commerce Rules, 2017

26 The ICDR International Arbitration Rules, 1996.

27 Marianne RothSupra note 6.

28|d. at 428

29 Sundaresh Menon and Elaine Chao, ‘Reforming theeéVlbdw Provisions on Interim Measures of Protection
2 Asian International Arbitration Journal 5 (2006).

30|d. at 5.

31 Finland, Greece, Italy Thailand.

82 Marianne RothSupra Note6 at 429.
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Conditions for granting Interim Measures of Protdohn by an Arbitral Tribunal

Though most of the arbitral rules are silent onghecise conditions under which an interim
measure may be granted by the arbitral tribunatatestandards have been developed by the
tribunals themselvésthat would ensure uniformity in issuance of suakasures. The usual
requirements include imminent harm and the likadthof success on the merits on the part of
the applicarf. These practices were expressly adopted by the IURIEL Model Law,
which requires both the conditions to be equallysfiac®® and the burden of convincing the
tribunal that both conditions have been fulfilldigs on the applicafft Further, the arbitral
tribunal must take into account the effect of imemeasure on the parties to ensure that the
harm caused by the measure is not disproportidgodte benefit gained by the applicaht.

In order to prevent abuse of interim measuresatbdral tribunal may order for appropriate
security in the exercise of its discretionary pastferurther, the Model law also grants the
tribunals the power to modify, suspend, or terng@ret interim measure upon application of
the party® or when granted on erroneous or fraudulent fadise Model Law also codifies
the obligations of the parties to disclose any matehanges in the circumstances or grounds
on which interim measure was requested or gréhteinally, the Model law and arbitral
rules expressly acknowledge the liability of thguesting party as to costs and damages
incurred by the interim measure if it is later pgdwo be unjustified.

Analysing the position in various jurisdictions

The LCIA Arbitration Rules grants arbitration pas¢he ability and power to issue interim
measures only after parties have had enough timesfmond to a request for interim measures
and the parties have been able to argue befor&ithmal®. However, the LCIA rules are
silent on the necessary criteria for a tribunalsgue interim measures. This lack of detall
creates confusidf Further, at the request of either party, bothdHgtral tribunal and the

33 Gary Born,Supra Note y7at 1980.

34 Art. 17A, UNCITRAL Model law on International Comnugal Arbitration, 2006.

35 MARIANNE ROTH, UNCITRAL MODEL LAW ON INTERNATIONAL COMMERCIAL ARBITRATION,
PRACTITIONER'S HANDBOOK ON INTERNATIONAL COMMERCIAL ARBITRATION, Y 14.282 (Frank-Bernd Weigand
Ed.) (29ed. 2010)

361d. at 1 14.288

37 ALAN REDFERN, INTERIM MEASURES THE LEADING ARBITRATORS GUIDE TO INTERNATIONAL ARBITRATION
229(Lawrence W. Newman & Richard D. Will eds. 2008)

38 Art. 17E(1), UNCITRAL Model Law on International Conencial Arbitration, 2006See alsdArt. 25(1), (2),
LCIA Rules.

39 Art. 17D, UNCITRAL Model Law on International Comnagal Arbitration, 2006.

40 U.N. Working Group on Arbitration, Report of the YKing Group on Arbitration on the Work of its Thyjrt
Ninth Session, 1 38, U.N. Doc. A/CN.9/545 (2003)

4L Art. 17F, UNCITRAL Model Law on International Comnagal Arbitration, 2006.

42 Art. 17G, UNCITRAL Model Law on International CommiaicArbitration, 2006 and Art. 26 (8) UNCITRAL
Arbitration Rules. See also MBREY KOTELNIKOV, SERGEY ANATOLIEVICH KUROCHKIN, ET AL. (EDS.)
ARBITRATION IN RussIA 152 (2019)

43 Rule. 25, The LCIA Arbitration Rules, 2014.

44 Stephen Benz, Strengthening Interim Measures @rnational Arbitration, 50 Geo J. Int’l 143 (2018)
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national court may grant interim and conservatorgasure®. The national court or
competent judicial authority may approve interim asi@es, before the formation of the
arbitral tribunal or, in exceptional cases, theeafwith the authorization of the arbitral
tribunal, until the passing of the final award. $hithe LCIA does not prevent the right of a
party to apply to a state court for any interim mga before the formation of the arbitral
tribunaf®. Further, under LCIA rules, the tribunal may otdke measures that they deem fit
in respect to the subject matter of the disputausTlthe scope of interim measures is very
limited under LCIA Rule¥.

Under the SIAC Rules 2006, an arbitral tribunakimspowered to issue interim measures of
protection at the request of a party at its disonét Further, a party can make a request for
interim measures to a judicial authority prior toafter the constitution of the arbitral tribunal.
Such a request won't be considered incompatible thi¢ SIAC Rules.

Under the Arbitration and Conciliation Act, 19986, lindia, it is not incompatible with the
arbitration agreement for a party to seek interieagures of protection from a court either
before or during the arbitral proceeditfgysHowever, there is no consensus between the
various high courts on whether the Indian courtsildidhave the jurisdiction to grant interim
measures of protection when the seat of arbitrasi@utside India.
Limitations on interim measures of protection igkbg arbitral tribunal:
When an interim measure of protection is grantedhieyarbitral tribunal, it suffers from the
following weaknesses:
a) No interim measure can be granted until the cangiit of the arbitral tribunal.
However, this is not the case with the courts, Wiaice permanent bodfés
b) Interim measures ordered by the tribunal are npéalable and therefore, the tribunal
has to ensure that it does not violate the righthi@ parties to be heard. Thus, there
can be no ex-parte interim meastre
¢) The interim measures granted by the tribunal ateancefficacious as those ordered
by courts because the exequatur requires new mhngeebefore the competent court,
and they cost new efforts, time and money.

Problem of Enforceability of Interim Measures of Btection ordered by the Arbitral
Tribunal

A review of the existing arbitration rules revehat though these arbitral frameworks have
recognized the power of the tribunalsgt@nt the arbitral awards, they are silent on the issue

45 Rule 25(1) &(2), The LCIA Arbitration Rules, 2014.

46 D.L. Hogas, Considerations for Interim Measureghia International Arbitration, 2015 Conf. Int'| D296
(2015).

47 Marianne RothSupra Note @t 428.

48 Rule 30(1), The SIAC Rules 2006.

49 Rule 30(1), The SIAC Rules 2006.

50§ 9, The Arbitration and Conciliation Act, 1996.

51 Zhivko StalevSupra note22

52|d.
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of enforceabilityof these interim measures of protection. Thisihsisgated large scale debate
around the issue of enforceability. The common eomexpressed by the practitioners is that
grant of an interim measure would be of no useh@absence of provision for its effective
implementation. Without the coercive powers to ecdo the interim measures, the
effectiveness of a final award will also diminisedause of the obstructive actions taken by
the non-complying party.

Under the existing arbitration rules, a party, tdoece an interim measure of protection
against a non-complying party, has to seek enfoec¢nthrough the national couts
However, there is consensus among practitioners g¢hah judicial assistance is often
disruptive to the arbitral proceedifg@nd many of the advantages sought in choosing to
arbitrate are substantially diminished in the psde Lengthy delays, problems of
jurisdiction, possibility of refusal to enforce émim measures by courts are some of the
problems encountered by a party in arbitration wtiezir only recourse is to seek judicial
enforcemertt.

While some scholars stress on the need for stagtytoovisions, others argue that such
statutory rules are not necessary to ensure emi@mtiebecause parties usually voluntarily
comply with the orders of interim measures of prtiter®. The basis for this argument rests
on the assumption that parties desire to look featde in the eyes of the arbitral tribunal in
order to have a better chance at obtaining a faerordet and the parties also don’t want
the tribunal to draw an adverse inference by reasfonon-compliance with its ordéfs
Another reason cited for the voluntary compliantéhe parties is that they do not want to be
responsible for any costs incurred in the procdssemglecting to abide by the ordered
measur®. However, the plethora of cases wherein partiéis téa comply with interim
measures of protection hits at the foundation efdhgument that enforceability clauses are
not required in arbitration rul®&s Placing too much trust in the parties’ coopegmtapirit
seems to be an idealist echo of the good old daynvarbitration was considered to be
amicable settlement mechanism where parties loakélgeir business peers for an answer to
their difference®. Today, there is a real need for enforcement ibfital-ordered interim
measures of protection.

53 Stephen M. FergusoBupra note 3

54 HarrisSupra note 2

55 RubinsSupra note 16.

56 StephensSupra note 4.

571d. at 57.

58V ANUEL ARROYO (ED.), ARBITRATION IN SWITZERLAND: THE PRACTITIONER'S GUIDE, 2557 (29ed. 2018).
59 U.N. GAOR UNCITRAL, Possible Future Work in the Arefiinternational Commercial Arbitration Note by
the Secretariat, , 32Sess, 1 118, U.N. Doc. A/CN.9/460 (1999.

60 Sundaresh Menon and Elaine Ch8opra note 2&t 17.

61

g

3 MANUEL ARROYO, supra note 59 at 2557.
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In CE International Resources Holdings LLC v. SA Matettd et af4 the Federal District
Court in New York held that an interim award wapa@able from the merits of arbitration
and was therefore, capable of immediate recognéiwh enforcement. Similarly in 2015, the
Singapore Court of Appeals held that the awardsrarg interim relief are final with regard
to the issue they adjudicate and therefore, they capable of enforcement under the
Singapore Arbitration A€t Likewise, in May 2018, the Cairo Court of Appeatognized
and enforced interim measures issued by a forgigonal, seated in Paffs Thus, though
certain jurisdictions demonstrate an increasingjriation towards enforcing tribunal-ordered
interim measures, some other nations are stillctehi. For instance, though the Korean
Arbitration Act, 2016 contains extensive provisi@msinterim measures, it nevertheless limits
its enforcement to those issued by tribunals stiat Korea.

In India, though the provisions under the Arbimatand Conciliation Act, 1996 provides for
grant of interim measures, it is noticeably silentits enforcement. This has led the high
courts to pass innovative legal orders to secumgptiance with the interim measure issued by
the arbitral tribunal. IrSri Krishna v. Anarfd, it was observed that a person who does not
comply with the interim measures granted by theétraiktribunal would be deemed guilty of
contempt of the arbitral triburfél

Further, though there is a consensus among poseis on the issue of delegation of some
power of enforceability to the arbitral tribundbete are opposing views as to the method of
accomplishing the same. One view is that the paweelegate should be left to the parties,
which they may or may not exercise, through comdimas drafting of the arbitration clause.
But firstly, it is necessary for the parties toibeonsensus as to the enforceability of interim
measures. However, this is not a feasible soldierause such power is often not utilized by
the partie¥. Another view is that institutional arbitrationles and model legislation should
be modified to incorporate enforceability provisothat would require domestic courts to
enforce interim measures of protection orderedrbitral tribunals. This would enhance the
likelihood of compliance by the partf@sA third view presented by practitioners is that
provisions for enforcement of interim measures mitgction must be left to the procedural
law of each individual countfy Finally, some others advocate a modification he t
Convention on the Recognition and Enforcement aéigm Arbitral Awards (The New York
Convention) to incorporate such enforcement prowist.

64 CE International Resources Holdings LLC v. SA Mitetdd et al. No. 12 Civ. 8087, WL 2661037 (2013)

65 Five Ocean v. Cingler Ship 311 SGHC (2015).

66 Damietta International Port Company v. Doosan Hedwglustries andConstruction (Case no. 44 of 134)
(2018).

67 Sri Krishna v. Anan@® Arb LR 47 (Del) (2009) .

68 India bulls Financial Services v. Jubilee PloBMP 452-453/2009, order dated August 18, 2009.

69 StephensSupra notet at 59.

70 Werbicki, Supra note8 at 65-66

"1 Possible Future WorlGupra notet9, 124

2|d. at 121
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In Resort Condominiums International Inc. V. BolwellA&r.”3, the arbitrator has issued an

interim measure to enjoin the respondent to cautytle parties’ agreement and to refrain
from entering into any similar agreement with aeoténtity. The claimant sought to enforce
this interim measure under NYC in its home counktgwever, the domestic court refused

jurisdiction on the ground that it was not a fimavard which was final and binding on the

parties, but was an interim measure which coulddmpened, varied or suspended by the
tribunal pronouncing it. However, this position Haen largely criticized on the ground that
though interim measures do not finally disposehef dispute, but they do finally resolve a
particular part of the dispute.

Thus, the lack of power for arbitral tribunals td@ce interim measures of protection is still
a problem plaguing international commercial arlisr® The rules of Arbitral Institutions,
UNCITRAL Model Law and domestic legislations needatdress this issue to preserve the
advantages that arbitration enjoys over civil #itign. Rather than filing for enforcement
before judicial authorities, it would be bettepdrties could make their requests directly to the
arbitral tribunals, which has more expertise onghbject mattéf as compared to courts of
law?™.

Court Assistance in Enforcement

Under the UNCITRAL Model Law, an interim measurepobtection issued by an arbitral
tribunal would, subject to certain provisions, BEagnized as binding on the parties and,
unless otherwise provided by the arbitral tribuhe,enforceable in a competent court upon
an application made to it, irrespective of the gdigtion in which such measure has been
issued®. Further, the provision also limits the circums@® in which a court may refuse to
enforce an interim measufethereby diminishing instances of non-enforcegbitif such
measures. Additionally, the power of enforcemerdte® in the courts does not include the
power to review the substance of an interim med%ufidhis expedites the enforcement
process and reinforces the tribunal’s power andaaity.

Concurrent Jurisdiction of the courts and the Arlél Tribunal

Even though under most arbitration rules and ldesarbitral tribunal has jurisdiction to grant
interim measures of protection, it may not be sidfit to ensure a smooth and effective
conduct of arbitral proceedings and to preserveitités of the claimant. This is because the
arbitral tribunals have not been vested with caergowers required to execute an interim
measure. In this situation, there has been a gmpwiceptance that national courts and

73 Resort Condominiums International Inc. V. Bolwell &A118 ALR 655 (1993).
741d. at 7 120.

5> Stephen$upra notet at 59.

76 Art. 17(1), UNCITRAL Model Law on International Conential Arbitration, 2006
71d.

78 Art. 17 (2), UNCITRAL Model Law on International Conercial Arbitration, 2006.
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arbitral tribunals have concurrent powers to oidegrim measuréd Two consequences that
flow from this approach include:

a) Even in the presence of an arbitration agreemeatparties may apply to the national
courts to obtain an interim measure of protecti®ach an application shall not be
regarded as incompatible with the arbitration agpeet®.

b) Arbitration agreement would not automatically bewed when a party applies to a
court for grant of an interim measéfeThus, the arbitral tribunal remains competent
to resolve the disputes between the parties toratibin.

Presently, though most jurisdictions are inclineddrds accepting the principle of concurrent
jurisdiction between courts and arbitral tribunaleme national law$still accord exclusive
jurisdiction to their domestic courts for issuaténterim measures of protectin

Subsidiary Jurisdiction of the Courts

While most countries advocate for concurrent jucisoin between the courts and the arbitral
tribunals, some countries like UK and Singaporéowlthe Court-subsidiary model. As per
this model, the jurisdiction of the State courtlimited only to those situations where the
tribunal is unable to grant an interim measure rotgxtiorf*. Thus, application for interim
measures of protection is first made before thératbrs and Court intervention is the last
resor®.

Court-ordered interim measures

In some countries, domestic courts issue interirasuees of protection in support of arbitral
proceedings held in that country. In other cousiribe domestic courts may grant interim
measures of protection in support of foreign aabiproceedings, subject to certain conditions.
In yet other countries, the position is uncleahaitbecause the issue is un-addressed by the
national legislations or because of lack of regbases on the particular is&ud hus, there

is a need for harmonization of the position dughtoconstant tendency of the parties to seek

 E. Gaillardand J. Savage, Fouchard Gaillard Goldman On Internatic@ammercialArbitration 710
(1999).

80 Art. 23 (1), The ICC Arbitration Rules, 2014.

8ld.

82 These national jurisdictions include Finland, @egdtaly, Thailand.

83 D.L. Hogas Supar notet5 at 290.

84 MANUEL ARROYO,, Supra notes8 at 2564.

85 Joseph Lee, ‘Court-Subsidiarity and Interim MeasuneCommercial Arbitration: A Comparative Study dfU
Singapore and Taiwan,” 6 Contemp. Asia Arb. J. @201.3)

86 Sundaresh Menon and Elaine Ch@opra note 2@t 22.
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court assistance where the tribunal has not besstitated” or where orders against third
parties are requiréd

Conclusion

Arbitration is frequently favoured over civil litggion owing to its simplicity, cost-
effectiveness, confidentiality and expediency. Tgapularity of the arbitral process has
increased enhanced the need of the parties téofilmterim measures for protection in order
to preserve their rights and maintain the authasftshe final award. Though most arbitration
rules recognize the power of the arbitral triburtalgrant interim measures of protection, they
are noticeably silent on the enforcement of thesasures by the tribunals.

This forces the parties to turn to courts for dasise, thereby vanquishing the benefits that
arbitration has over civil litigation. This artickeldressed some of the problems in the existing
arbitration rules which include failure to incorpte provisions for enforcement of interim
measures of protection, lack of procedural claatyong the parties, reluctance of the
tribunals to grant interim measures of protectiod #he hesitation of the courts to secure
compliance of tribunal-ordered interim measures.

The existing rules of arbitration offer way too rhudiscretion to the arbitral tribunals for
granting interim measures of protection. A cladfion on the rights and responsibilities of
the arbitral tribunal would go a long way in answgrthe issues of enforceability. In this
context, the role of Art. 17 of the UNCITRAL Modé&bw on International Commercial

Arbitration is commendable. Further, there is argoing debate on the harmonization of
national laws in order to bring them in line witketinternational regime. This would provide
a promising outlook for future disputes in interaal commercial arbitration.

- |-

=

87 Donald Francis Donovan, ‘The Allocation of Authtgrbetween Courts and Arbitral Tribunals to ordeetim
Measures: A Survery of Jurisdictions, the Work MCITRAL and a Model Proposal’, lBERT JAN VAN DEN
BERG (ED), 12 New Horizons In International Commercial Arbitraticand Beyond, ICCA CONGRESS
SERIES, 204 (2005).

88 ‘Chapter-9: Conservatory and Interim Measures initfation’, in Andrey Kotelnikov, Sergey Anatolievic
Kurochkin, et al. (eds.) 155 (2019).
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An analysis of Laws relating to use of Emojis:
Sri Lanka and India

H. Niluka Damayantht
&
Sandya Hewameealfa

Abstract

Emoji as a ‘universal language” remains a powerfupplement to the written forms of all languages. Buée
increasing use of technology, people have startgidgudifferent digital communication platforms tepeess
themselves. Emojis are visual symbols that starfdrifeelings, things, and ideas. They are becoraimgcessary
part of modern communication in the digital erahey are regarded as useful instruments for comnatinit that
are primarily employed to overcome barriers andtrieions posed by language. Although their utitiaa has a
positive background, it is widely acknowledged thatihherent ambiguity and multiplicity of applicais of this
new trend have led to a number of legal difficulti@surts find it difficult to understand the var®oonnotations
of emoticons, and to deal with the subtleties wheujisrare used as evidence. The legality of thesgisns still
up for controversy, and the extent to which peoptaukl be held responsible for using these symbadsgained
prominence in legal and judicial discourse. Thiside explores the legal complexities surroundihg tise and
protection of emojis in digital communication. Thsdicle aims to provide a comprehensive and comipaga
overview of the legal landscape of emaijis, focusimghe freedom of expression guaranteed under&rkan and
Indian constitutions and other legal regulationsboth countries. The research looks at how the &aghanging in
relation to emajis in an effort to shed light o thotential and problems facing different rightghe digital era. It
discusses to what extent the use of emojis hasdmmpted and safeguarded, particularly in the bdaw and
other legislation in Sri Lanka and India. After rewing the relevant legal provisions, the researcmsiders
whether the current regulations should be changealltav for the acceptance of emoji messages in court

Keywords Digital Communication, Emaojis, Freedom of ExpressiLegal Challenges, Regulations.

Introduction

Humans use spoken and written language, as wellh&s creative forms of communication,
to express their thoughts, experiences, knowledgmions, and ideas. With the widespread
use of technology in daily life, individuals haverried to various forms of digital
communication to express themselves, such as wspgal letters to convey shouting,
exclamation points to express excitement, and etadjiepict facial expressioAg herefore,

1 Senior Lecture, Department of Legal Studies, The édpUniversity of Sri Lanka,Nawala, Nugegoda, Sri
Lanka Email Id- hndam@ou.ac.lk.

2 Senior Lecture, Department of Legal Studies, The édpUniversity of Sri Lanka, Nawala, Nugegoda, Sri
Lanka, Email Id- shewa@ou.ac.lk.

3 Bai Qiyu, Dan Qi, Mu Zhe & Yang Maokun, A SystentaReview of Emoji: Current Research and Future
Perspectives, 10 Frontiers Psych. (2019), 10.388%gf2019.02221. Patricia Vilma Graham, Emojis: An
Approach to Interpretation, 46 UC LAW SF COMM. & ENTL.J. 123 (2024). Available at:
https://repository.uclawsf.edu/hastings_comm_ent_jaurnal/vol46/iss2/3.
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the 21st century marked the beginning of the digitee and the world is gradually changing
to symbolic communication as an alternative to textd words. Emojis are visual
representations of emotions, ideas, and actionshawé now become an integral part of
digital communications, allowing users to convegithideas creatively. The digital platforms
are rather new and still going through evolutiohey are considered attractive and effective
communication tools that are essentially used @mrmunicating across language obstacles
and boundaries. Emaijis can facilitate communicatind understanding between people from
different backgrounds because they are visual septations instead of words. In other
words, emojis promote universal language in comgation. On the other hand, symbolic
speech has been considered one of the most basis fif human expression. It has been
used since ancient times as an ineffective mod@mimunication.

In Stormberg v. California the idea that speech can sometimes be nonverbal w
acknowledged, and some symbolic forms of commuioicatvere given legal protectioA.
Justice Jackson clarified West Virginia State Board of Education v. Barndtiat even
though symbolism is primitive, it is an efficieneans of conveying ideas and a shortcut form
of mind?® Despite the positive background of their usagés & well-accepted fact that the
inherent ambiguity and variety of applications bistnew trend have given rise to a wide
range of legal challenges. Hence, it becomes airiginesearch area among the researchers.
There are ample studies available emphasizinghtthkkenges in the courts in general. Thus, in
this research, it is expected to discuss to whengxhe use of emojis has been accepted and
safeguarded, particularly in the basic law andrdggislation in Sri Lanka and India.

Constitutional protection and use of Emaojis

Article 14 (1) (a) of the Constitution of Sri Lartkguarantees that every citizen is entitled to
freedom of speech and expression, including puldicaThe Sri Lankan Supreme Court has
interpreted the freedom of expression broadly wilagldressing the fundamental right

applications. It extends to all forms of communimat expression other than oral or verbal
placards, picketing, the wearing of black armbatigs,burning of draft cards, the display of

any flag, badge, banner or device, the wearing jetket bearing a statement, etc. It covers
digital medium of communication such as emojis afi.Wlence, the use of emojis to express
thoughts and emotions falls under the umbrellaegdom of expression.

It is interesting to note that, recently the Supe Court of Sri Lanka had to determine the
right to free speech, expression, and publicatibthe virtual petitionef. The court looked
into the matter that fundamental right the virtpetitioner when he posted the statement on
Facebook. Moreover, the Supreme Court inquired tiidrethe response of the first
respondent and the state to the publication ofgbat on Facebook was within the purview of
restrictions that may be imposed on the exercis¢heffundamental right to free speech,

4283 U.S. S 359(1931).

5319 U.S. 624 ( 1943).

6 The Constitution of Sri Lanka 1978.
7 SC/FR Application135/2020.
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expression, and publication and carried out in wafuh manner. In this case, the court
emphasized that other creative forms of commurmnainclude signs, sound, photography,
art, music, theatre, and film sculpture, as wellvideo. It can include even seemingly
insignificant actions like picketing, protestingaking noise, donning clothing or accessories
that are a specific colour, shape, or contain &iBpavord, symbol, or design, burning an
effigy, and attending or refusing to attend an €VEhis is a paradigm shift in both private
and public communication and have developed difteopportunities for the exercise of the
right to free speech and expression, which inclymlgsication.

However, there are no absolute and unrestrictegithal rights exist in a modern state. All

rights are only relative, not absolute and reaslenainitations are needed to be imposed.
Therefore, as with the other form of expressiom, tise of emojis is subject to limitations

under Article 15(2) of the Constitution. It has cifieally stated that “the exercise and

operation of the fundamental right declared andgeized by Article 14(1) (a) shall be

subject to such restrictions as may be prescrilyddw in the interests of racial and religious
harmony or in relation to parliamentary privilegentempt of court, defamation or incitement
to an offence? Further, Article 15(7) states that it shall bejsabto such restrictions as may

be prescribed by law in the interests of natiomalusity, public order and the protection of
public health or morality, or for the purpose otweng due recognition and respect for the
rights and freedoms of others, or of meeting tls¢ jaquirements of the general welfare of a
democratic society.

For the purposes of this paragraph “law” includeggutations made under the law for the time
being relating to public security Constitution while acknowledging the freedom of dorm

of expression broad restrictions have been recedrtiz balance the respect for the rights and
freedoms of others. Therefore, every citizen istledtto express their ideas or opinion by

using this novel digital mode subject to the refibhs imposed by the basic law of the

country. Unlike text or words, emojis are complexnature, context, and user dependent.
Therefore, it needs to be balanced carefully byieng fundamental rights as well as other

legal and ethical boundaries. It must be navigatéd awareness of the broad legal and
social implications.

When it comes to the Indian context, the legal frmork of India does not specifically
address the use of emojis. However, the applicaifogeneral legal principles and existing
statutes, including those related to freedom of@sgion, defamation, obscenity, harassment,
and cybercrime, can govern the use of emojis iitaligopmmunication. The use of emojis is
protected under the freedom of speech and expregsiaranteed by the Indian Constitution,
provided they do not convey illegal content or hgpieech. Emojis, as a form of symbolic
speech, fall under the protection of Article 19(&). However, their use is subject to the same
reasonable restrictions as any other form of speeoch example, using an emaji to convey

8 Article 15(2) of the Constitution 1978.
9 Article 15(7) of the Constitution 1978.
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hate speech, defamation, or incitement to violera® be subject to legal action under the
existing laws of the land.

While the use of emaojis is protected under thedoee of speech and expression guaranteed
by the Indian Constitution, it is subject to reeaeule restrictions under Article 19(2). The
judiciary in India has consistently upheld the impace of this freedom while also affirming
the necessity of reasonable restrictions to mainpaiblic order, decency, and morality. As
with other forms of expression, the legality of gmee will be judged on a case-by-case
basis, considering the context and content of dmensunication.

The principles laid down can be extended to ottmms$ of media, including digital
communications involving emojis. Ihata Press Ltd. v. Mahanagar Telephone Nigam Ltd
%the Supreme Court held that commercial speech (asments) is also protected under
Article 19(1) (a). This implies that emojis used iadvertisements or marketing
communications are similarly protected, subjectra@asonable restrictions. The caseRof
Rajagopal v. State of Tamil Nadureinforced the right to privacy and freedom d iress.
The principles of privacy versus public interestadissed in this case can apply to the use of
emojis, especially when considering issues likeahettion or hate speech. The use of emojis
in India is covered under the broader umbrellareédom of expression guaranteed by the
Constitution. However, the context, intent, and actpof their use are crucial in determining
their legality. Judicial interpretations and prezeid, while not specific to emojis, provide a
framework within which their use is assessed. égsential to consider both constitutional
protections and statutory limitations when usinggsrin communication.

Legislative enactments and emojis

Defamation is one of the major grounds to curtad tight to freedom of expression under
Article 15(2) of the Constitution. Therefore, it ynde possible to sue someone over
defamatory comments made via social media. Evengthdhe Constitution makes such
provisions, the Penal Code (Amendment) Act No. fl2092 of Sri Lanka abolished criminal
defamation. Hence it is no longer an element of Lamkan law. Reintroducing criminal
defamation to the Sri Lankan legal system wouldeffective in addressing issues arising
from digital diplomacy, as other legislations, litee Computer Crimes Act, do not extend to
cover defamatory acts in digital forms to proteational security and inter-state relations.

An offence under section 120 of the Penal Cbdé Sri Lanka pertains to the offence of
‘exciting or attempting to excite disaffection’ agst the government. It states that
“whoever by words, either spoken or intended torbad, or by signs; or by visible
representations, or otherwise, excites or attertptexcite feelings of disaffection to the
President or to the Government of the Republicxaites or attempts to excite hatred to or

101995 AIR 2438.
111994 SCC (6) 632.
12 No 2 of 1883 As Amended.
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contempt of the administration of justice, or easior attempts to excite the People of Sri
Lanka to procure, otherwise than by lawful meahg &lteration of any matter by law
established, or attempts to raise discontent affdistion amongst the People of Sri Lanka, or
to promote feelings of ill-will and hostility betwa different classes of such People, shall be
punished with simple imprisonment for a term whichy extend to two years. The growing
usage of emojis in digital communication opens rgvgsibilities for the application of
Section 120 of the Penal Code. While Section 12thefPenal Code of Sri Lanka did not
originally include digital communication, its apgdition could extend to the use of emojis in
specific contexts. Particularly when it is used political communication about the
government, it could be possibly scrutinized un8lection 120 of the Penal Code if it is
interpreted as inciting disaffection or hostilitpwtards the government. Emojis depicting
bombs, weapons, or other violent symbols relatedtigggovernment might be seen as inciting
violence. Emojis that convey negative emotions,hsaagry faces, may also encourage
disdain for or hostility against the governmentefi@fore, it is important to give much thought
to whether emoijis are illegal under this clatise.

Indian Penal Code (IPC) various sections of the R&/ be relevant if emojis are used
inappropriately.Section 499defines defamation as any spoken or written wosdgs, or
visible representations, including emojis, madepablished with the intent to harm the
reputation of a person. If an emoji is used in aamea that damages someone's reputation, it
could be considered defamatory. Emojis can be densil a form of expression. If an emoji is
used in a manner that conveys a defamatory mesgag@, be subject to the same legal
scrutiny as a written or spoken word. Section 3%déludes various forms of unwelcome
sexual behavior, such as physical contact, advamaees sexually colored remarks. Sending
sexually explicit emojis could be interpreted agoem of sexual harassment under this
section. Section 292 deals with the sale, distidoutor public exhibition of obscene
materials. This section can be applied to the aligitorld, including the use of obscene
emojis. If an emoji is considered obscene andstsig deemed to corrupt public morals, it
could be regulated under this section.

The IPC has provisions that can be applied to tieuse of emojis. Although emojis are
relatively new, their inappropriate use can havess legal consequences under defamation,
sexual harassment, and obscenity laws. The intatjpe of these laws in the context of
emaoijis requires considering the context and theatchpf the communication on the recipient.
In India, one of the primary legal frameworks tlcauld cover aspects of emoji use is the
Information Technology Act, 2000 (IT Act, 2000).clien 67 addresses the punishment for
publishing or transmitting obscene material in &tadc form. Misuse of emojis to convey
obscene or offensive content could fall under thection. Section 69 empowers the
government to issue directions for interceptionmamitoring of any information through any
computer resource. Emoijis used in digital commuitna could be subject to scrutiny under
this section if there are concerns about natioealigty or cybercrime. Section 79 provides
for the exemption from liability of intermediari@scertain cases.

13 SC/FR Application135/2020.
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Intermediaries like social media platforms might deguired to act if emojis are used to
violate content policies or laws. These provisibighlight how the IT Act, 2000, could be
applicable in regulating the use of emojis, paféidy in cases where they are used to transmit
offensive or harmful content. Landmark judgm&tireya Singhal v. Union of Indfa dealt
with Section 66A of the Information Technology Aethich was struck down for being
unconstitutional. The section criminalized sendingffensive messages through
communication service, etc. The Supreme Court theltithe provision was vague and overly
broad, thus impinging on the right to free spee&hhough the case did not specifically
address emajis, it set a precedent for digital @sgion, including the use of emojis.

In the year 2024 the Parliament of Sri Lanka hass@a the Online Safety Act, with the
objectives of protecting persons against harm @husge communication of prohibited
statements, by way of an online account or thraaglonline locatiod® Section 52 the Act
interpreted the word “statement” as any word inglgdabbreviation and initial, number,
image (moving or otherwise), sound, symbol or otepresentation, or a combination of any
of these. Therefore, symbolic speech such as ewajide included in the word “statement”.
Section 4 of the Act established the Online Safaiynmission which has much more power
to curtail the rights to freedom of expression.

According to Section 12 of the Act “any person, thlee in or outside Sri Lanka, who poses a
threat to national security, public health or paldrder or promotes feelings of ill-will and
hostility between different classes of people, bsnmunicating a false statement, commits an
offence and shall on conviction be liable to impnisient for a term not exceeding five years
or to a fine not exceeding five hundred thousamkes or to both such imprisonment and
fine. “Section 13 states that any person, whdther outside Sri Lanka who communicates a
false statement by way of an online account orugjinoan online location which amounts to
contempt of court, in the opinion of any court whiexercises the special jurisdiction to
punish the offence of contempt of court, in ternfisparagraph (3) of Article 105 of the
Constitution or any other relevant written law, coits an offence and the provisions of that
Article and relevant written law shall, mutatis mdlis, apply in sentencing such person. The
Act is a tool that the government can use to comive online platforms. Therefore, unlike in
the past, the citizens must be more vigilant to ersejis and symbols in the present context
and the courts must adapt to this new form of conication as well.

In the context of contractual obligations emojisyni@ used as proof of the intention of the
parties and purpose about the terms of the contkbmivever, interpreting might be wide,
vague, and subjective which can cause confusioreaed arguments.

While there are no specific laws for emojis in anka as well as in India, it can be
categorized under broader legal provisions, depgndh the context and intent behind their

14 AIR 2015 SC 1523.
15 No 9 of 2024.
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use. However still there are legal hurdles appeardie legal landscape and it requires urgent
legal attention.

Conclusion

Emojis are like a universal language that transsdadguages and reading comprehension.
Emojis are becoming a common and recognized matheadmmunication in the digital era,

it is unclear if they have legal standing in mdsthe areas. Although they could be used as an
effective communicating method their meaning istapnterpretation, which could result in
confusion and disagreements. Therefore, it is afuc pay more attention to address the
challenges posed by this digital communication methy incorporating and changing the
existing legal frameworks.



Journal of Legal Studies, International Refereed ReReviewed Journal
ISSN 2321-1059, Vol. 12, Issue |, January 2024
Page 20 www.journaloflegalstudies.co.in

Exploring the Complexities and Legal Frameworks
of Group Insolvencies

Yasir D. Pathan

Abstract
Group bankruptcies can be complicated. Include aklat legal frameworks and regulations. To gain an
understanding of this subject, consider factorshsas the group's size, the nature of its businasd,the current
economic conditions. It is also critical to examitree frameworks that govern group bankruptcies, sash
bankruptcy and corporate governance laws. The pwpfsthis study is to delve into the complexitiegroup
bankruptcies by focusing on their financial and m@gienal dimensions. It identifies any gaps or insistencies
that may impede the resolution process. The reselmaks at developments and effective strategiesidaling
with situations in which multiple companies are faginsolvency. It delves into legal system impr@rgsand
innovative methods for making group insolvency eeaings more successful. A critical component & th
research is a comparative analysis of differentigdictions' legal frameworks and insolvency regimes,
emphasizing the importance of harmonization andpecation in managing cross-border group insolveaciEhe
evolving landscape of international insolvency lawd merging best practices receive special attanfitne study
investigates the role of international organizasosuch as UNCITRAL and INSOL International in prongpti
cooperation and standardization in the resolutidrgmup insolvencies. The paper also examines tineot state
of affairs in India, which has not yet enacted a poghensive legislation on cross-border insolveanyd analyses
the recent judicial pronouncements that have attethjo fill the gap by applying the principles bétModel Law
in some cases. The paper concludes by highligliiegheed for a robust and coherent legal frameworlcfoss-
border insolvency in India, and suggests some plesstforms and recommendations for achieving tmees

Keywords:Insolvencies, bankruptcies UNCITRAL Model Law, grseiption, cross-border insolvency.

Introduction

The complexities of group insolvencies, intricateebs of challenges involving group
structures and diverse insolvency systems, undergbe significance of addressing cross-
border issues. The EU Insolvency Regulation and UNCITRAL Model Law stand as
pivotal instruments in tackling these challengeswklver, the inherent tension between global
coordination and local control often gives risectinflicts within cross-border insolvency
frameworks, impacting communication, cooperatiomg #he determination of creditor and
shareholder compensation.

The concept of a “group solution” in insolvency ahdnk resolution is shaped by the
influence of divergent legal frameworks, addingel@®y of complexity to the resolution

process. This challenge becomes particularly prooed in the realm of cross-border banking
groups, where the necessity to navigate finandsfass within a multitude of legal systems

1LL.M. (IBL) NALSAR, University of Law, Hyderabad, Emaild- yasirpathan@nalsar.ac.in.
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further complicates matters. The feasibility of tcalizing proceedings and the predictability
of such an approach become critical considerationshe dynamic landscape of group
insolvencies. Recognizing the need for evolutidns research suggests a comprehensive
approach to reshape the framework for cross-bdrgsivency. One key proposal involves
explicit provisions within the global cross-bordesolvency framework, advocating for a
universalist centralized approach in administeringolvency proceedings for enterprise
groups. The implementation of innovative mechanjssush as substantive consolidation and
a nuanced choice of law regime, emerges as a@trateeans to streamline the resolution
process, enhance efficiency, and offer clearertisols to the intricate challenges of group
bankruptcies. Furthermore, the study calls for mrpments in legal systems through the
adoption of frameworks like the UNCITRAL Model Lamn Enterprise Group Insolvency and
the European Insolvency Regulation (recast). Emipimgs the necessity for specialized
coordination proceedings and a holistic approaibréal to the distinctive challenges posed
by group insolvencies, these frameworks aim to ipleva more coherent and effective
resolution process

In essence, this research highlights the imperativebridge the gap between existing
challenges and evolving solutions in the realm ofug insolvencies. By embracing a
universalist centralized approach, incorporatingnoirative mechanisms, and adopting
specialized frameworks, the aim is to create cofwrdén addressing the nuances of group
insolvencies while navigating the intricate tapgstrconflicting legal systems.

The landscape of cross-border insolvency in In@ia Withessed significant developments,
with the application of Model Law principles plagina pivotal role in addressing the
complexities of such cases. However, the absena®mprehensive legislation necessitates
substantial reforms to establish a robust legahéaork for cross-border insolvency. This
research underscores the need for explicit pravésend rules, emphasizing the adoption of
the UNCITRAL Model Law on Cross-Border Insolvenoy guide and enhance India's
insolvency framework. Examining recent judicial pooncements, the study highlights
instances where Model Law principles were invokget, acknowledges the imperative for
more comprehensive legislation. Notable cases, asSkate Bank of India v. Jet Airwagad
Embassy Property Developments Pvt. Ltd. v. Statkaohataka showcase the pragmatic
application of Model Law principles by Indian caurtDespite these strides, the research
underscores the need for legislative reforms, mimgpthe incorporation of a separate chapter
on cross-border insolvency, the establishment dédicated tribunal, and the introduction of
mechanisms like a group representative or admatcstr These reforms aim to align India's
legal framework with international standards, fdstg efficiency and effectiveness in
addressing cross-border and group insolvency cigeig

2 https://papers.ssrn.com/sol3/Delivery.cfm/SSRN 3BB77_code2179868.pdf?abstractid=3350877

3 Title: Report on Cross-Border Insolvency Rules by Rattgpn Committee |l - Group Insolvency Website:
TaxGuru URL: https://taxguru.in/corporate-law/repomss-border-insolvency-rules-regulation-commiitee
group-insolvency.html
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Resolving Group Insolvencies Across Conflicting Leg Systems: Measures for
Harmonizing Legal Frameworks on an International Sale

The challenges surrounding the harmonization dodillé@meworks in group insolvencies are
intricate and multifaceted. This research delve® ithe theories of universalism and
territorialism within cross-border insolvency frawerks, with a pronounced emphasis on
advocating for a universalist approach. The needafdlexible and tailored strategy to
harmonize legal frameworks in group insolvenciesuisderscored, acknowledging the
intricacies of group structures and the potential €onflicts. Examining two pivotal
instruments in this context, the EU Insolvency Ratjon and the UNCITRAL Model Law,
the research highlights their shared focus on cmtip@ and coordinatidnHowever, it also
underscores the necessity for evolution in theszbmsder insolvency framework to provide
more explicit and comprehensive solutions for gréngolvency challenges. The research
explores the divergent perspectives of universahsioh territorialism. Universalism proposes
a unified process of estate administration duringoivency, advocating for a single
jurisdiction to govern proceedings and apply itsvda This approach promotes global
cooperation across jurisdictions. In contrast,itmialism argues the impracticality of a
universalist approach, emphasizing local contral aavereignty in insolvency proceedings
based on the territorial location of assets anditmes. This dichotomy raises concerns about
the feasibility and predictability of centralizipgoceedings.

In the realm of group insolvencies on an intermatloscale, conflicting legal systems
significantly impact the resolution process. Thaaapt of a "group solution" in insolvency
law and bank resolution reflects the challengesiragifrom varying legal frameworks across
jurisdictions. These conflicts can impede commuioca and cooperation, introducing
complexities in determining creditor and shareholdempensation The difficulties are
compounded in the context of cross-border bankigigs, where the imperative to address
group financial distress collides with the divelesgal systems at play. The overarching theme
centers on the need for a nuanced and adaptiveoagprto cross-border insolvency
frameworks. Whether considering the contrasting spestives of universalism and
territorialism or grappling with conflicts in legaystems during the resolution of group
insolvencies, the research underscores the imma&tahevolving the framework to strike a
balance between global coordination and local obntdltimately, the goal is to provide
clearer and more comprehensive solutions for thdcate challenges posed by group
insolvencies in a cross-border context.

Some issues that may arise from these conflicttudecthe lack of coordination and
cooperation among courts and insolvency practiteore different countries, which may
result in delays, duplication, inconsistency, amefficiency in the resolution process. The risk

4 Author(s): llya Kokorin Title: Intra-Group Finaec A Comparative Analysis of Legal and Regulatory
Frameworks Year: 2020 URL: https://www.iiiglobal.ffitg.cfm/12/docs/2020_gold_ilya_kokorin_intra-
group_finance.pdf

5 Title: Group Insolvency in India Website: Jus CapWRL: https://www.juscorpus.com/group-insolvenay-i
india/
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of forum shopping and asset shifting by group mashloe creditors may also arise, as they
may seek to take advantage of more favorable laysazedures in certain jurisdictions. The
difficulty of preserving and maximizing the valud the group, especially if the group
operates as an integrated economic unit with iefgeddent assets, liabilities, and functions,
may also be disrupted or destroyed by separate uammbordinated proceedings. The
conflicting legal systems can significantly imp#oe resolution of group insolvencies on an
international scale. This impact arises from théepitial for inconsistent outcomes, lack of
recognition of foreign insolvency proceedings, difficulties in coordinating the insolvency
processes of related companies across differeisdjations. These challenges can lead to
inefficiencies, increased costs, and delays irrélelution of group insolvencies

Harmonize legal frameworks across jurisdictions, seeral measures can be taken:
Insolvency proceedings and group insolvencies apeptex issues that require a
comprehensive approach. Model laws, such as theURIEL Model Law on Cross-Border
Insolvency, can provide a common legal framewonkrésolving these cases. International
cooperation and recognition of foreign insolvencggeedings can promote consistency and
efficiency in resolving group insolvencies. Stamlized rules and mechanisms for linking
affiliates in insolvency cases under domestic laas promote harmonization and consistency
in outcomes across different legal regimes. Clear @bjective tests for linking mechanisms
and insolvency tools can provide guidance and icgytain decision-making across
jurisdictions, leading to more predictable outcomansd reduced conflicting legal
interpretations. This approach can lead to morieiefit and effective processes for handling
multinational corporate group insolvency cases.

Legal instruments and initiatives can also helpreskl the challenges of enterprise group
insolvencies, providing a framework for cross-bordeoperation and the recognition of
insolvency proceedings in different jurisdictiontdarmonizing legal principles related to
creditor and shareholder compensation, substaotimsolidation, and the "no-creditor-worse-
off" principle can contribute to a more consistapproach to group insolvencies across
jurisdictions. Strengthening domestic laws and itusbons for dealing with group
insolvencies, such as separate legal personafisgt gpartitioning, and limited liability, can
ensure the availability and accessibility of efieetinsolvency procedures and remedies for
group members and creditors.

Policy alignment is a crucial process in corporag®lvency and bank resolution, as it ensures
that the policy objectives and societal values iffedent legal systems are consistent and
compatible. These mechanisms are essential fomdeaith the financial distress or failure of
corporations and banks, which may have significamplications for the economy, the
financial system, and society. However, in the caSgroup insolvencies, which involve
multiple entities, creditors, stakeholders, andsglictions, the policy objectives and societal

6 llya Kokorin, Intra-Group Finance: A Comparati¥ealysis of Legal and Regulatory Frameworks Yea2®0
URL: https://www.iiiglobal.org/file.cfm/12/docs/202@0ld_ilya_kokorin_intra-group_finance.pdf
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values of different legal systems may not be aligme harmonized, which may create
conflicts and challenges in the resolution protess

Aligning policy objectives and societal values iorgorate insolvency and bank resolution
across different legal systems can help promoteoee raohesive and effective approach to
resolving group insolvencies. Benefits of policigaiment include enhancing cooperation and
coordination among courts and insolvency practérernof different jurisdictions, preventing
forum shopping and asset shifting by group memberseditors, preserving and maximizing
the value of the group, increasing the certaintg aredictability of the outcome of the
resolution process, and ensuring fairness and ye@mtong creditors and stakeholders of
different group membéts To achieve policy alignment, measures can bentakeh as
adopting and implementing international standandd guidelines for dealing with group
insolvencies, developing and enhancing regional ldladeral arrangements and agreements
for cooperation and coordination in cross-bordesolwency matters, promoting and
encouraging the use of alternative and informalhod$ and tools for resolving group
insolvencies, and strengthening and harmonizingedbio laws and institutions for dealing
with group insolvenciés

Pareto-efficient solutions, which benefit at lease party while harming no other party, can
aid in achieving the goals of insolvency law ancdhlbaesolution across international
borders’. Various approaches and tools can be utilizedfimining these solutions, including
fostering cooperation and coordination among coartd insolvency practitioners across
jurisdictions, adopting and implementing collects@utions, and leveraging alternative and
informal methods to resolve group insolvency. Emgurpolicy alignment is crucial to
corporate insolvency and bank resolution, promatirmphesive approach to addressing group
insolvencies. By ensuring that policy objectivesd aspcietal values are consistent and
compatible across different legal systems, groumbegs can work together to address the
financial distress and failure of corporations aadks, ultimately benefiting the economy, the
financial system, and sociéty

Improving Legal Systems for Group Bankruptcies and Innovative Methods for
Successful Group Insolvency Proceedings

The complexities of group bankruptcies can be aid by implementing innovative
methods that promote cooperation and coordinatiorosa multiple jurisdictions. One
approach is to develop explicit provisions and sulegarding group insolvencies within the

7 Title: Group Insolvency in India Website: Jus CapWRL: https://www.juscorpus.com/group-insolvenay-i
india/

8 Cross-Border Bank Resolution: A Joint Paper by the IRésp Committees of the Basel Committee on Banking
Supervision and the International Organization @f\8ities Commissions

9 Author(s): N/A Title: Article Journal: N/A Year: M Volume: N/A Issue: N/A Page Range: N/A DOI:
10.1002/iir.1370 URL: https://onlinelibrary.wiley wddoi/pdf/10.1002/iir.1370

10 DOI: 10.1007/s40804-021-00220-4 URL: https://lsgkinger.com/article/10.1007/s40804-021-00220-4

11 pareto Efficiency, Website: Investopedia, URL: &itfwvww.investopedia.com/terms/p/pareto-efficieasp,
Year Accessed: N/A



Yasir D. Pathan Page 25

global cross-border insolvency framework, whichldoavolve formulating regulations that
endorse the practice of centralization in groumlvency cases. This would provide more
clarity and direction for the administration of dhgency proceedings involving enterprise
groups. When insolvency occurs within an integraggemip, the legal system can be improved
by ensuring that a global centralized approachvalable!?. Implementing a universalist
centralized approach, where all processes take jilacne forum that applies its laws, is one
innovative method for making group insolvency pestiags more successful.

This concentration of the process and laws can toelacilitate a group-wide solution, which
benefits integrated groups that go bankrupt as alevhStrategic use of coordination
mechanisms, as well as procedural or substantinsatidation, can improve group treatment
efficiency during insolvency proceedings. Theseoirative methods can help streamline the
administration of group insolvencies, promote éficy, and provide clearer solutions for the
complexities of enterprise group bankruptcies. Aversalist centralized law solution is often
the preferred choice for group insolvency, whetela processes take place in one forum.
This concentration of the process and laws can toelacilitate a group-wide solution, which
benefits integrated groups that go bankrupt as aleviiThe adoption of the UNCITRAL
Model Law on Cross-Border Insolvency is one appnotc harmonizing legal frameworks
across jurisdictiort.

A sufficiently nuanced choice of law regime candd®pted to address conflicts between pre-
insolvency rights and post-insolvency restructuriaépwing the central (main) group forum
to address the applicable law question more flgxi@lprivate international law analysis will
enable efficient solutions during insolvency andrpote insolvency goats

The determination of a multinational enterpriseugre center of main interests (COMI) raises
the possibility of conflict. These disagreemeniseafrom the clash of pre-insolvency rights
and post-insolvency restructuring efforts. Addnegsihese conflicts necessitates a nuanced
choice of legal regime, allowing the central grofggum to navigate applicable legal
questions. If a dispute arises, the main groupnfiprwhich is usually located at the group
headquarters, may be required to honor creditorin@vency entitlements under the
subsidiary's COMI insolvency law. However, cautits advised because the blanket
application of local laws may prove counterproduetio achieving comprehensive and
effective group-wide solutions. Other rules andcpsses emanating from the group center are
justified, as they align with the overarching gaal promoting insolvency goals and
facilitating efficient solutions during insolvengyroceedings. Nonetheless, the significant
impact of conflicting legal systems on the inteioral resolution of group insolvencies
introduces inefficiencies and conflicting courtingls. To address these challenges and

12 NLIU Law Review Year: 2021 Volume 9 Issue 12 Pagutps://www.nliulawreview.nliu.ac.in/wp-

content/uploads/2021/01/M403.pdf

13Cross-Border Insolvency, UNCITRAL Model Law and Indidnsolvency and Bankruptcy Code,
https://uncitral.un.org/sites/uncitral.un.org/fileasges/RCAP/panel_1_dr._risham_garg.pdf

14 Mevorach, Irit ,2007, Appropriate treatment of mamate groups in insolvency a universal view Journa
European Business Organization Law Review, Volumgs8d: 2 Pages: 179-194 ISSN: 1566-7529
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promote cross-jurisdictional harmonization, twogwsed measures include a greater reliance
on substantive consolidation for determining theMl@nd a requirement for the adoption of
a Protocol as a prerequisite to accessing the Maalgls procedural benefits

In an effort to enhance legal systems and addhessdmplexities of group bankruptcies, the
incorporation of innovative methods and mechanisnessential. One such approach involves
introducing clear and objective tests to evaluappsed mechanisms, thereby promoting
certainty and clarity in judicial outcomes. Thigtimtive seeks to establish a standardized set
of rules that fosters harmonization, increasinglikedihood that judgments on such matters
will be universally recognized and enforced by ol courts. Moreover, innovative methods
designed to bolster the success of group insolvgmogeedings include the utilization of
flexible toolg®. These tools should be tailored to accommodatenigue needs of each case
while judiciously limiting their capacity and scopghe overarching objective is to develop
mechanisms that leverage functional factors relaig@te implementation of insolvency laws,
thereby seeking solutions that are minimally diskgoto corporate personality and limited
liability. In cohesively integrating these approashthe aim is to create a more streamlined
and effective framework for addressing the inhehdllenges in group insolvencies on a
global scale.

Improving Legal Systems to Address the Complexitiesf Group Bankruptcies Involves
Several Innovative Methods and Measures.

The UNCITRAL Model Law on Enterprise Group Insolegris a comprehensive framework
for promoting improved coordination and cooperati@mong regulatory authorities and
insolvency practitioners from different jurisdiati® This can help group companies manage
insolvency proceedings more efficiently by allowifog the recognition and relief of foreign
proceedings as well as the development and impletiem of group solutions for
restructuring or liquidation. Specialized group mhoation proceedings can assist in
concentrating insolvency proceedings in a singlertcand appointing the same insolvency
practitioner for separate proceedings, therebyastliaing the resolution process for group
insolvencies.

The European Insolvency Regulation (recast) estadsi a common legal framework for the
recognition and coordination of insolvency procegdiwithin the European Union, providing

specific rules and mechanisms for dealing with graesolvencies. Legal systems should
recognize the specific challenges posed by grosphiencies and adapt to the group reality.
This involves acknowledging the close operationatl dinancial links between group

members and adopting a more holistic approach $olvency proceedings. Benefits of
adopting a more holistic approach include presgreind maximizing the value of the group,

15 Commissions Basel Committee on Banking Supervision btdrnational Organization of Securities
Commissions https://www.bis.org/publ/gten06a.pdf

16 Henry Peter describes this phenomenon as privigetform over substance." Cf Henry Peter, Insolveincy
Group of Companies, Substantive and Procedural dlidaton: When and How?, in THE CHALLENGES OF
INSOLVENCY LAW REFORM IN THE 21' CENTURY 199 (Henry Petet al. eds., 2006).
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enhancing the efficiency and effectiveness of timlvency process, increasing the certainty
and predictability of the outcome, and ensuringnisss and equity among creditors and
stakeholders of different group members.

Modern legal instruments, such as the Bank RecoaedyResolution Directive (BRRD) and
the European Insolvency Regulation (EIR) Recast,offer specialized mechanisms and tools
for dealing with the challenges of enterprise gringolvencies. Promoting and encouraging
the use of informal and alternative methods antstimo resolving group insolvencies, such as
mediation, arbitration, protocols, and guidelinesy provide greater flexibility, speed, and
cost-effectiveness than formal and judicial proiegsl Intra-group rescue financing can be
improved further by allowing enterprise group memsbwho are insolvent to provide or
facilitate post-commencement finance or other fo@nassistance to other group members
who are insolvent. Intra-group rescue financing can take many forimsuding intra-group
loans, cross-guarantees, collateral provision, a&qdity injections. Intra-group rescue
financing, on the other hand, can create conflaitsinterest and agency issues among
members, creditors, and insolvency practitionersp wnay have different incentives and
objectives for providing or receiving financial e$ance. It can also call into question the
bedrock principles of modern commerce and corpdaatesuch as separate legal personality,
asset partitioning, and limited liability, poterlyaexposing group members and creditors to
the risk of transaction avoidance or claw backoastj which may call into question the
validity or enforceability of intra-group financiédansactions and may require repayment or
return of financial assistance.

Legal systems can be improved by allowing enteepgsoup members to provide post-
commencement finance or other financial assistéaoagther group members in insolvency
proceedings. However, safeguards and conditiong beugstablished for such transactions.
These include requiring the approval of the courtngolvency practitioner for intra-group
financial assistance, granting priority status ftara-group financial assistance, and
encouraging the development and implementation robig solutions for restructuring or
liquidation. UNCITRAL and the World Bank have isduénternational standards and
guidelines for dealing with group insolvencies, lsuas the UNCITRAL Model Law on
Enterprise Group Insolvencyl and the World Banképles for Effective Insolvency and
Creditor/Debtor Regimé% These instruments provide a flexible framework dooperation
and coordination among courts and insolvency gractrs, recognition and relief of foreign
proceedings, and development and implementatiogradip solutions. They also recognize
and support the provision of intra-group finan@saséistance, subject to certain safeguards and
conditions. Harmonization of legal principles relhto group insolvencies can contribute to a
more consistent approach across jurisdictions, cgshe in the context of cross-border
insolvencies and group solutions. Cross-borderwesaies involve entities, creditors, assets,

17 Mevorach, Irit ,Cross-Border Insolvency of Enterpr@roups: The Choice of Law Challenge.

18 ed.Christoph G. Paulus, Group Insolvencies - SBhmights about New Approaches, 42 TEX. INT'I L.198
(2007). ALWD 7th ed. Christoph G. Paulus, Groupolmencies - Some Thoughts about New Approaches, 42
Tex. Int'l L.J. 819 (2007).



Journal of Legal Studies, International Refereed ReReviewed Journal
ISSN 2321-1059, Vol. 12, Issue |, January 2024
Page 28 www.journaloflegalstudies.co.in

or proceedings in more than one jurisdiction, wigiteup solutions provide a comprehensive
and holistic solution for restructuring or liquidat of an integrated economic unit.

The UNCITRAL Model Law on Enterprise Group InsolegH is a framework designed to
increase participation and coordination among soand insolvency practitioners in different
jurisdictions. It creates a flexible and comprelvamsframework for collaboration and
coordination among courts and insolvency practéren preventing gathering shopping and
asset shifting by group members or creditors. Huwe dlso ensures that the group's value is
preserved and increased, particularly if it opera® a coordinated monetary unit with related
assets, liabilities, and functions.

The UNCITRAL Model Regulation on Enterprise Gromgadlvency establishes a flexible and
comprehensive framework for court and insolvencpes collaboration and coordination,

recognition and assistance with unfamiliar procegsli and improvement and execution of
group solutions for restructuring or liquidation.allso strengthens territorial and respective
arrangements and agreements for cross-border amsphparticipation and coordination, such
as the recast European Insolvency Guideline. Adgpaéind implementing the principles of

separate legitimate personality, asset parcelind, limited liability, as well as strengthening

and harmonizing domestic laws and institutionsrf@anaging group insolvencies, is critical

for ensuring the accessibility and accessibility coimpelling and productive insolvency

procedures and remedies for group members andangdi

By implementing these innovative methods and measuegal systems can be improved to
address the complexities of group bankruptciesmaakie group insolvency proceedings more
successful. This includes implementing substantimel procedural consolidation, which
allows for the coordination of insolvency proceegirfor multiple entities within a group,
increasing efficiency and reducing the burden oftiple separate proceedings. Innovative
methods to make group insolvency proceedings maceessful include the adoption of the
universality principle, which allows for secondgmoceedings to be opened in every member
state where the debtor has an establishment, dingagnthe process while respecting the
territoriality principle. Increased deliberationadarecognition of the need for intensified
discussions, particularly in continental Europevehaeen observed following the enactment
of the European Insolvency Regulation in mid-Z802

19 Paulus, Christoph G., Group Insolvencies - Somaughts About New Approaches Journal

20 Mevorach, . (2014). Cross-border insolvency ofgnise groups the choice of law challenge

Journal Article Type, Article Publication Jan 1,120 Sep 2, 2015 Publicly Available Date Sep 2, 2015
Journal Brooklyn Journal of Corporate, Financial &ammercial LaElectronic ISSN,1934-2497Peer Reviewed
Peer Reviewed,VVolume9, Issue 1

21 Sexton, Anthony V. (2012) "Current Problems andrilis in the Administration of Transnational Insolvies
Involving Enterprise Groups: the Mixed Record oftBeols, the UNCITRAL Model Insolvency Law, and the EU
Insolvency Regulation,Chicago Journal of International Law/ol. 12: No. 2, Article 10.
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Recent Judicial Pronouncements on Cross-Border Indeency and Reforms needed for a
Robust Legal Framework

In India, the Insolvency Guideline has been a ficanit consideration in addressing the
complexities of cross-border insolvency cases. Mwel Law principles were used to
interpret foreign proceedings against related comngsa including those registered in the
nearby discussion, within the jurisdiction of theogp head office. This centralized
administration of group proceedings and materialslahas been subject to conditions
reflecting decentralization scenarios and the ptme of neighborhood creditors' interests.
Reforms are required in India to establish a stroeggl framework for cross-border
insolvency. These reforms could include the indaosibf express provisions and rules
governing group insolvencies within the global srb®rder insolvency framework. The
country may also need to consider developing chofclaw rules to address international
insolvency groups, as well as clarifying relief yislons to provide greater clarity and
guidance for group insolvency cases. The requir¢rfeersuch rules has been perceived by
UNCITRAL, which is currently considering the impmwent of its system to manage
insolvent global groups.

It has stated that it intends to extend the seleddf legitimate rules in ongoing projects. Such
initiatives are especially significant consideritige Model Law's sometimes inconsistent
application, especially the enigmatically charaetat alleviation provisiort In the absence
of comprehensive legislation, ongoing judicial prancements have applied Model Law
principles to address cross-border insolvency ss8everal reforms are required in India to
establish a strong legal framework for cross-borttesolvency. These reforms should
concentrate on increasing the requirement for goréhsolvency judgments and advancing
more notable assurance and proficiency in crosddoonsolvency cases. The Insolvency The
regulatory framework is based on the concept ofdifiexd universality," which states that an
insolvency proceeding initiated in one member simteutomatically recognized in all other
member states. The adoption of the universalityngiple, which allows for secondary
proceedings to be opened in every member stateevtherdebtor has an establishment, may
be one of the reforms required to establish a rolegal framework for cross-border
insolvency in a country. This streamlines the psscevhile respecting the territoriality
principle.

Perspective and applicability on India and its legeframework

Because India's insolvency framework lacks comprsive cross-border insolvency
legislation, cases involving foreign creditors,eissor proceedings are resolved using Model
Law principles. The Indian judiciary has recognizdte need to align its insolvency
framework with international best practices, witle Model Law serving as a guide. Reforms,
including the adoption of the UNCITRAL Model Law o@ross-Border Insolvency, are
required to establish a strong legal frameworkdass-border insolvency. India's domestic

22 Henry Peter describes this phenomenon as privigetform over substance." Cf Henry Peter, Insolveincg
Group of Companies, Substantive and Procedural Qidagon: When and How? in The Challenges of Ineaky
Law Reform in the 21' Century 199 (Henry Peter e¢ds., 2006).
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insolvency laws may also need to be amended tbtéeicooperation and coordination with
foreign jurisdictions, as well as the recognitiondaenforcement of foreign insolvency
proceeding®. which is widely accepted as the global standardd®aling with cross-border
insolvency issuéé Some of these pronouncements are:

In the case of State Bank of India v. Jet Airwayslfdia) LtD 2°,

The NCLT recognized the foreign insolvency procegdiinitiated against Jet Airways in the
Netherlands and allowed the Dutch administratquadicipate and cooperate in the domestic
insolvency proceedings under the Insolvency andckRgoicy Code, 2016 (IBC). The NCLT
applied the principle of comity of courts and thecline of modified universalism, both of
which are consistent with the Model Law, and deteed that recognition of foreign
proceedings would facilitate maximization of théueaof the corporate debtor's assets and the
interests of all stakeholders.

In the case of Embassy Property Developments Pvttd. v. State of Karnataka®,

The Supreme Court of India upheld the validity bé thilateral investment treaty (BIT)
between India and Mauritius, and ruled that theitpr award rendered in favor of the foreign
investor by the arbitral tribunal in Singapore veadgorceable in India. The Supreme Court
noted that the BIT was intended to promote andegtatross-border investments, and that the
enforcement of foreign awards was consistent iihModel Law's principle of cooperation
and coordination among different jurisdictions.

In the case of Macquarie Bank Ltd. v. Shilpi CabléTechnologies Ltd’,

The Supreme Court of India ruled that a foreignragenal creditor can initiate insolvency

proceedings against a domestic corporate debtaeruheé IBC without seeking permission

from the Reserve Bank of India or any other authiofihe Supreme Court also ruled that a
foreign creditor can send a demand notice to acrate debtor via email, and that a foreign
bank can obtain a certificate from a financial ilmsibn confirming the existence of a debt.

The Supreme Court applied the principles of acesesknon-discrimination, which are also
enshrined in the Model Law, and held that for tlheppses of the IBC, the foreign creditor
should be treated equally with the domestic creditbe pragmatic approach taken by Indian
courts in addressing cross-border insolvency cageanded in the application of Model Law

principles, is a commendable step towards intevnatibest practices. However, recognizing
the need for a more robust and comprehensive liegalework, additional reforms are

imperative to establish a coherent cross-bordehiracy regime in India.

23 Dr. Risham Garg, Cross-Border Insolvency: UNCITRAL Modaw and Indian Insolvency and Bankruptcy
Code, https://uncitral.un.org/sites/uncitral.un.figg/pages/RCAP/panel_1_dr._risham_garg.pdf.

24 Cross-Border Insolvency Law Website: SCC Online Blogpswwww.scconline.com/blog /post/2021
/04/16/cross-border-insolvency-law/ April 16, 2021

25 Jet Airways (India) Limited vs State Bank of IndiaA&r 26 September, 2019 Bench: S.J. Mukhopadhaya
Chairperson, A.l.S. Cheema, Kanthi Narahari Natiddampany Law Appellate Tribunal New Delhi Company
Appeal (AT) (Insolvency) No. 707 of 2019.

26 Embassy Property Developments Pvt. Ltd. v. Staf@ofatakais 2019 SCC OnLine SC 1542.

27 Macquarie Bank Ltd. v. Shilpi Cable Technologied st (2018) ibclaw.in 283 NCLAT.
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To bridge this gap, reforms should center aroungctmg and implementing cross-border
insolvency legislation based on the Model Law, iliéth suitable modifications tailored to
the unique context of India. Key reforms encomghsesincorporation of a dedicated chapter
on cross-border insolvency within the Insolvency &ankruptcy Code (IBG). This addition
would signify a clear commitment to addressing ithteicacies of cross-border cases and
would provide a structured legal framework for ssdenarios. Further reforms involve the
establishment of a specialized tribunal or authiogxclusively designated to handle cross-
border insolvency cases. This initiative aims teeamline proceedings, ensuring a more
efficient and focused resolution process. Additignantroducing a group representative or
administrator, along with the creation of a groupditor committee, would enhance the
inclusivity and representation of diverse stakebrddin the decision-making process. The
development of a group insolvency resolution pkmnother pivotal reform. This strategic
document would provide a comprehensive roadmapddressing insolvency within a group
context, aligning with international standards dadilitating effective coordination among
various entitie®.

In essence, these proposed reforms collectivelytaimlign India's cross-border and group
insolvency legislation with international best prees, ensuring conformity and enhancing
the overall efficiency and effectiveness of theolaency regime in the country. By
introducing dedicated provisions, specialized auties, and inclusive mechanisms, these
reforms seek to create a more coherent and adafpsireework capable of addressing the
complexities inherent in cross-border insolvencsesawhile fostering global compliante.

Findings and recommendations

In the realm of insolvency law and bank resolutithrere has been a rise in the concept of
group solutions as an alternative to the tradifiompproach of addressing each entity
separately. These group solutions aim to safegaaddoptimize the value of the insolvency
estate, ultimately benefiting the creditors. Howevienplementing such solutions is not
without its challenges, including conflicts of irdet, communication and cooperation
barriers, and the need to strike a balance betwhert-term and long-term advantages for
creditors and stakeholders. To tackle these hyrdlés crucial to improve coordination and
collaboration among regulatory authorities and Iwvesacy practitioners worldwide.

Additionally, adopting international standards ltke UNCITRAL Model Law on Enterprise
Group Insolvency serves as an important legal fatiod and tool in the realm of group
insolvency, specialized group coordination procegsli recognition of group reality, modern
legal instruments such as the Bank Recovery anal&em Directive (BRRD) and the

28 https://ibbi.gov.in/uploads/whatsnew/2021-11-2%206-0clh9-6e353aefb83dd0138211640994127¢27 .pdf.

29 Author: Paulus, Christoph G. Year: N/A Title: Grolnsolvencies - Some Thoughts About New Approaches
Journal: N/A.

30 Cross-Border Insolvency Regime in India, Mondag, N/Attps://www.mondag.com/ india/ insolvency bank
ruptcy/1123982/cross-border-insolvency-regime-igian
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European Insolvency Regulation (EIR) Recast, igaip rescue financing, legal principle
harmonization, substantive and procedural condgidida and the universality principle.
Coordination and cooperation among regulatory atites and insolvency practitioners
around the world is critical for dealing with groumsolvencies. Modern legal instruments,
such as the Bank Recovery and Resolution Dire¢®RRD) and the European Insolvency
Regulation (EIR) Recast, can provide specializedharisms for dealing with the unique
challenges of enterprise group insolvencies. Implg@ing substantive and procedural
consolidation can reduce inefficiencies and adrtratise burdens by streamlining insolvency
proceedings for multiple entities within a group.

Recommendations

In the realm of Indian insolvency and bankruptcypup insolvencies pose a significant
challenge. To address this issue, the UNCITRAL Mddev on Cross-Border Insolvency
serves as a vital tool. However, the current apgrea India lacks a binding legal framework,
relying instead on case-specific interpretationsis Tegislative gap necessitates reforms to
establish a strong foundation for cross-borderligsry. These reforms may encompass the
inclusion of a dedicated chapter on cross-bordepluency within the existing Indian
Insolvency and Bankruptcy Code (IBC), the establisht of a specialized tribunal or
authority, the introduction of roles for group repentatives, the formation of a group creditor
committee, and the creation of a comprehensive fdamesolving group insolvencies. It is
crucial for India to align its insolvency laws witglobal standards, recognizing the
significance of international harmony. By harmongidomestic laws with the UNCITRAL
Model Law and embracing international best prastiadfective resolution of cross-border
insolvencies can be achieved. The proposed ref@msto enhance the efficiency and
effectiveness of India's insolvency regime, patéidy in managing intricate group
insolvencies. Through the provision of a clear ldgssis and procedural mechanisms, these
reforms will facilitate cooperation, coordinatioand the development of solutions that
encompass the entire group.

Conclusion

Finally, as a response to the challenges posedateypeise group insolvencies, the concept of
a group solution in insolvency law has emerged. Thditional entity-by-entity approach
frequently results in the loss of group synergiad auboptimal results for creditors and
stakeholders. The recognition of the specificity ppbblems related to the insolvency of
enterprise groups has influenced the emergence rofipg solutions, leading to the
development of various approaches, tools, andipescto address these challenges. However,
a clear and well-defined legal principle for grosplutions has yet to emerge. Instead, it
represents a collection of various approachesst@old practices addressing issues common
to enterprise groups.

This variability ensures flexibility, but it may yshie efforts at harmonization and the
development of cross-national group solutions. Tihternational resolution of group
insolvencies is a complex and difficult task, owitm conflicting legal systems across
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jurisdictions. The opposing theories of universalisnd territorialism highlight the disparities
in approaches to administering insolvency proceedand applying laws across borders. The
difficulties resulting from these conflicts includelack of coordination, the risk of forum
shopping, and the difficulty in preserving the grsuvalue. Legal framework harmonization
efforts are critical for addressing these challeng@dopting model laws, promoting
international cooperation, and establishing stafidead rules can all help to make the
resolution process more cohesive and efficient.

Initiatives emphasizing cooperation and coordimatilude the UNCITRAL Model Law on
Cross-Border Insolvency and the EU Insolvency Ratgpn. Clear and objective linking
mechanism tests, as well as the development of ilegiauments, can improve predictability
and reduce conflicting interpretations. Policy cengence emerges as a critical factor in
promoting a consistent approach to group insohemciAligning policy objectives and
societal values across jurisdictions can help wicaforum shopping, maintain group value,
and ensure fairness among creditors and stakeBoldeternational standards, regional
agreements, and alternative dispute resolution adsthcan all help to achieve policy
alignment. Despite their challenges, Pareto-efficeolutions offer a promising avenue for
addressing the goals of insolvency law and bandugen across borders. Cooperation, group
solutions, and alternative methods can all heimaaimize the value of group assets, preserve
the business, and protect creditors' rights.

Harmonizing legal frameworks in group insolvenaiequires a comprehensive and flexible
approach. The recognition of diverse group strestuas well as the need for cooperation and
coordination, highlight the significance of evolgithe cross-border insolvency framework.
Developing effective and efficient solutions in tbemplex landscape of international group
insolvencies requires striking a balance betweeballcoordination and local control while
respecting the rights and interests of all stalkadrsl Despite the country's lack of
comprehensive legislation, recent judicial pron@ments in India have demonstrated a
willingness to apply Model Law principles to crdssrder insolvency cases. These decisions
reflect Indian courts' pragmatic approach to aligrthe domestic insolvency framework with
international best practices. Creating a comprateriegal framework that is aligned with
international best practices will help the counegolve cross-border insolvency cases more
effectively and efficiently.
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Enhancement in Delinquency and Riots: Impact of Seal Media

Prashant Gupta

Introduction

Freedom of speech is a fundamental human righhtabkéo the functioning of democratic
societies. This includes the freedom to share awkive information without fear of
censorship or reprisal, in addition to the freedtmnvoice one's thoughts and beliefs. The
protection of free speech promotes diversity ohapi, critical thinking, and the ability for
people to question established structures and otions. However, in order to strike a
balance between the defence of individual liberied the maintenance of public order and
the rights of others, it is necessary to understhatifreedom of speech is not unrestricted and
may be subject to restrictions, such as laws bgnhate speech or the inciting of violence.
Unchecked hate speech propagation can plant seeddistust and enmity within
communities, which can eventually result in actvigilante justice. the right to free speech
can occasionally have unforeseen repercussiongciedp when it combines with false
information and calls for violence. Mob lynchingcocrences have been connected in recent
times to the dissemination of aggressive speechndsigading information through various
media channels.

Lynching phenomenon is not new in Indian context tecent increase in the lynching
incidents is not only surprising but utterly shaakfor any person who believes in democratic
principles. India is observing a high rise in cassating to lynching. When the people take
law into their own hands it can be dangerous fer vittim who is in threat of their lives.
While it is difficult to say whether the number lghching cases have gone up in India, the
broadcast of such crimes on social media must wosybecause it will normalise such
heinous crime$.Mob lynching also raise another disturbing questare people losing faith

in the judicial/demaocratic system of governance®d Aacause a mob dispenses what it thinks
is justice by itself, it often chooses its victimdathe mode of justice. The targets are often the
most vulnerable of society.

Hon'ble Supreme Court ifiehseen S. Poonawalla v. Union of Irfdreld that “It is our
constitutional duty to take a call to protect livesd human rights. There cannot be a right
higher than the right to live with dignity and foer to be treated with humanness that the law
provides. What the law provides may be taken awakalwful means; that is the fundamental
concept of law. No one is entitled to shake the $aundation. No citizen can assault the

1 LL.M. (Constitutional and Administrative Law) '® Semester, Shri Ramswaroop Memorial University,
Lucknow, Email I1d- guptaprashant9015@gmail.com.

2Why India doesn't need a lynching law, Hindustamds, dt. 9.7.2018

3(2018) 6 SCC 72-90 at p. 86.
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human dignity of another, for such an action wardchatose the majesty of law. In a civilized
society, it is the fear of law that prevents crim€o®mmencing from the legal space of
democratic Athens till the legal system of modearcieties."

There is no particular arrangement in IPC (Indi@md Code) which states lynching as a
wrongdoing. There is no specific provision in IRGdjan Penal Code) which states lynching
as a crime. The fervour of the lynch mobs was lgrdecilitated by social media, which
efficiently delivered rumours to solidify a "commaause. “So, the big difference between
the lynching phenomenon of the past and the presssts the role of social media”.

Meaning of the Term

The origin of the word ‘lynch’ is said to have angted during the American Revolution
phrased as ‘Lynch Law’ which is a punishment withiial. The word ‘lynch’ or ‘lynch law’
has been derived from two Americans known as Ceayach and William Lynch who were
from Virginia. During 1782, Charles Lynch had wrdhat the ‘Loyalist’ or ‘Tories’ who were
supporters of British side were provided Lynch Lawseal with the ‘Negroes’.

Lynching is the summary execution by private pesstor alleged offenses without due
process of law, or simply death at the hands obh.rhynch deaths were usually by hanging
but also could be by shooting, burning, or beatidgmes E. Cutler, one of the first lynching
researchers, said in 1905, "There 1s usually moréess public approval, or supposed
favourable public sentiment, behind a lynching.eled, it is not too much to say that popular
justification is the sine qua non of lynching,"tdiguishing it from murder, assassination, or
insurrectior?.

"Lynching" means any act or series of acts of vioke or aiding, abetting such act/acts
thereof, whether spontaneous or planned, by a mabeogrounds of religion, race, caste, sex,
place of birth, language, dietary practices, sewu@ntation, political affiliation, ethnicity or
any other related grounds or on mere suspicionoafingission of a cognizable crime not
amounting to heinous orfi¢Mob” means a group of two or more individualssesbled with

a common intention of lynchirfgThus if two or more individuals commit a crime any of
the above ground they can be termed as offendem®bflynching.

Causes of Mob Lynching
There can be no incident without any cause, seearges of mob lynching are as follows:

Psychological Causes
There are 2 popular theories from which the psyadwlof mob can be understood.
Deindividuation theory argues that in typical crositlations, factors such as anonymity,

4Bhaskar Chakravorti, A Lynching in Digital South, Tinelian Express, dt. 17.7.2018.
5James E. Cutler, Lynch-Law (New York: Negro Univiesi Press, 1905) 276.

bid at 277.

’s. 2(d) of The Manipur Protection from Mob Violer@edinance, 2018.

8s. 2(e) of The Manipur Protection from Mob Violer@edinance, 2018.
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group unity, and arousal can weaken personal dsn{eg. guilt, shame, self-evaluating
behaviour) by distancing people from their persodehtities and reducing their concern for
social evaluation. This lack of restraint increaselévidual sensitivity to the environment and
lessens rational forethought, which can lead tsacial behaviour. More recent theories have
stated that deindividuation hinges upon a persamghgnable, due to situation, to have strong
awareness of their self as an object of attenfidnis lack of attention frees the individual
from the necessity of normal social behavidur.

Convergence theory holds that crowd behaviour tsangroduct of the crowd, but rather the
crowd is a product of the coming together of likexded individuals. Floyd Allport argued
that "An individual in a crowd behaves just as heuld behave alone, only more so."
Convergence theory holds that crowds form from feayd similar dispositions, whose
actions are then reinforced and intensified byctiosvd 1°

Political Causes

These hate crimes flourish most of all becauséhefanabling climate for hate speech and
violence which is fostered and legitimised from ahowhich frees people to act out their
prejudices; and the impunity assured by state adtrations to the perpetrators. Senior
ministers and elected representatives frequentigecout in open defence of the attackers,
charging the victims with provoking the attacks.

Social Causes

There can be nothing which is free from socialdegt Social change is the truth of present
time and due to these changes various problentgindciety occurs like unemployment, lack
of good education, poverty, drug addiction etc.i8ocontrol theory proposes that people's
relationships, commitments, values, norms, ancefsencourage them not to break the law.
Thus, if moral codes are internalized and individwuae tied into and have a stake in their
wider community, they will voluntarily limit theipropensity to commit deviant acts. Hence in
contemporary scenario the social control weakerthensociety which led into violence and

ultimately results into mob violendé.

Effects of Mob Lynching

Effects on state:lt is against the constitutionalism of our IndiaonStitution. Each and every
person (for some rights citizen) have certain funeatal rights guranteed by The Constitution
of India violation of which would result into cuitraent of their rights. This may led to grow
the feeling of sub nationalism. Some radical orgatnon may take benefit of such incident
which will be harmful for the state machinery.

SManstead, ASK; Hewstone, Miles (1996). Blackwell f#rlopedia of Social Psychology. Oxford, UK: Blackivel
pp. 152-154

10AIport, Floyd (1924). Social Psychology. Boston295.

lseveral times it was said as spontaneous, Newtdrdslaw of motion, a puppy etc. cited from wwwethire.in
/communalism/mob-violence-lynching-government-legiacess

2\vitchell, Role Taking and Recidivism: A Test of Gifential Social Control Theory
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Effects on Society

This impact social solidarity and idea of unity diversity. These incidents generate a
phenomenon of majority v minority. It could enhathdbe hatred on the basis of caste, class
or community. This may led to internal conflict amgathe citizens of the country.

Effects on Economy

These events impact both domestic as well as foieiestment thereby adverse effect could
be seen on economy. Many international organizaiomk cognizance of incidents of mob
lynching. Internal migration took place and becawo$ewhich it affects economy. Large
rumour deployed to tackled such menaces enhanedulitiden on state exchequer.

Legal Regime for Maob violence

Presently there is no separate law dealing with hgnbhing but it could be brought under
various present provisions of The Indian Penal C4860 (hereinafter referred as IPC). If a
mob kills a person his case will be brought und802® or s.304** If death has not been
committed and instead of death any other harm bam baused then for that purpose liability
under s.328, s.324° s.32%’ and s.328 may be imposed. Mob is an unlawful assembly so
the offences related to unlawful assembly also iepiple on mob. Being an offence

13punishment for murder.-- Whoever commits murdetl éfeapunished with death, or imprisonment for lifad
shall also be liable to fine.

1punishment for culpable homicide not amounting tarder.-- Whoever commits culpable homicide not
amounting to murder shall be punished with impreent for life, or imprisonment of either descriptifor a term
which may extend to ten years, and shall alsodi@dito fine, if the act by which the death is ealis done with
the intention of causing death. or of causing swmtiily injury as is likely to cause death; or withprisonment of
either description for a term which may extendeo years, or with fine, or with both, if the actdisne with the
knowledge that it is likely to cause death, buhwiit any intention to cause death, or to cause Isodhy injury as
is likely to cause death.

15Punishment for voluntarily causing hurt.-- Whoevexcept in the case provided for by section 334yntarily
causes hurt, shall be punished with imprisonmemgtber description for a term which may extendne year, or
with fine which may extend to one thousand rupeesyith both.

18voluntarily causing hurt by dangerous weapons camse- Whoever, except in the case provided fosdmtion
334, voluntarily causes hurt by means of any imsént for shooting, stabbing or cutting, or anyrimstent which,
used as a weapon of offence, is likely to causéhgdea by means of fire or any heated substancbyaneans of
any poison or any corrosive substance, or by meérsy explosive substance or by means of any aobst
which it is deleterious to the human body to inh&beswallow, or to receive into the blood, or bgans of any
animal, shall be punished with imprisonment of eittescription for a term which may extend to thyears, or
with fine, or with both.

"Punishment for voluntarily causing grievous huwhoever, except in the case provided for by sec888,
voluntarily causes grievous hurt, shall be punisivéti imprisonment of either description for a tewhich may
extend to seven years, and shall also be liakie¢o

18yoluntarily causing grievous hurt by dangerous varapor means.-- Whoever, except in the case provieby
section 335, voluntarily causes grievous hurt byamseof any instrument for shooting, stabbing ofilegt or any
instrument which, used as a weapon of offencejkiyl to cause death, or by means of fire or angtdet
substance, or by means of any poison or any cegagibstance, or by means of any explosive sulestandy
means of any substance which it is deleterioushé¢ohuman body to inhale, to swallow, or to receite the
blood, or by means of any animal, shall be punishigld imprisonment for life, or with imprisonment either
description for a term which may extend to ten geand shall also be liable to fine.
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committed by two or more persons the provisionatirj to joint and constructive liability
are also applicable. Atteniptas well as abetment of the offences above-mentiane also
punishable.

Hon'ble Supreme Court Poonawalla cas@ gave following guidelines

Preventive Measures

(i)

(ii)

(iif)

(iv)

(v)

(vi)

The State Governments shall designate, a seniarepfficer, not below the rank of
Superintendent of Police, as Nodal Officer in eddtrict. Such Nodal Officer shall
be assisted by one of the DSP rank officers indisérict for taking measures to
prevent incidents of mob violence and lynching. yieball constitute a special task
force so as to procure intelligence reports ableetpeople who are likely to commit
such crimes or who are involved in spreading hpgeshes, provocative statements
and fake news.

The State Governments shall forthwith identify BDits, Sub-Divisions and/or
Villages where instances of lynching and mob viokermave been reported in the
recent past, say, in the last five years. The m®aé identification should be done
within a period of three weeks from the date 0§ flnidgment, as such time period is
sufficient to get the task done in today's fastldvof data collection.

The Secretary, Home Department of the concernedtesStashall issue
directives/advisories to the Nodal Officers of ttmcerned districts for ensuring that
the Officer In-charge of the Police Stations of ithentified areas are extra cautious if
any instance of mob violence within their juriscbet comes to their notice.

The Nodal Officer, so designated, shall hold regoiaetings (at least once a month)
with the local intelligence units in the distridbag with all Station House Officers of
the district so as to identify the existence of teadencies of vigilantism, mob
violence or lynching in the district and take stefws prohibit instances of
dissemination of offensive material through diffégrsocial media platforms or any
other means for inciting such tendencies. The N@dfiter shall also make efforts to
eradicate hostile environment against any commumitgaste which is targeted in
such incidents.

The Director General of Police/the Secretary, Hddepartment of the concerned
States shall take regular review meetings (at leasé a quarter) with all the Nodal
Officers and State Police Intelligence heads. Tlogldll Officers shall bring to the
notice of the DGP any inter-district co-ordinatimsues for devising a strategy to
tackle lynching and mob violence related issugbetate level.

It shall be the duty of every police officer to saua mob to disperse, by exercising
his power under Section 129 of CrPC, which, indp@ion, has a tendency to cause
violence or wreak the havoc of lynching in the disg of vigilantism or otherwise.

19.5,34-38 and s.141, s.149 of IPC

20 Attempt to murder is punishable under s.307 of I®&mpt to culpable homicide is punishable unde®s of
IPC and for rest of the offences s.511 is applicable

21 Supra note 3.
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(vii)

The Home Department of the Government of India ntais¢ initiative and work in
co-ordination with the State Governments for sé&sg the law enforcement
agencies and by involving all the stake holderglémtify the measures for prevention
of mob violence and lynching against any casteconraunity and to implement the
constitutional goal of social justice and the Rofldaw.

(viii)  The Director General of Police shall issue a cactb the Superintendents of Police

(ix)

x)

(xi)

(xii)

with regard to police patrolling in the sensitiveas keeping in view the incidents of
the past and the intelligence obtained by the effaf the Director General. It
singularly means that there should be seriousmepatrolling so that the anti-social
elements involved in such crimes are discouragedemain within the boundaries of
law thus fearing to even think of taking the lawoitheir own hands.

The Central and the State Governments should basadn radio and television and
other media platforms including the official welesitof the Home Department and
Police of the States that lynching and mob violeotany kind shall invite serious
consequence under the law.

It shall be the duty of the Central Government &l as the State Governments to
take steps to curb and stop dissemination of imesiple and explosive messages,
videos and other material on various social met#iiggms which have a tendency to
incite mob violence and lynching of any kind.

The police shall cause to register FIR under Secfis3A of IPC and/or other
relevant provisions of law against persons who edissate irresponsible and
explosive messages and videos having content wiltkely to incite mob violence
and lynching of any kind.

The Central Government shall also issue appropdia¢etions/advisories to the State
Governments which would reflect the gravity andaesmess of the situation and the
measures to be taken.

Remedial Measures

1)

2)

3)

4)

Despite the preventive measures taken by the Btaliee, ifit comes to the notice of the
local police that an incident of lynching or mololeince has taken place, the jurisdictional
police station shall immediately cause to lodgeF#R, without any undue delay, under
the relevant provisions of IPC and/or other pransiof law.

It shall be the duty of the Station House Officer,whose police station such FIR is
registered, to forthwith intimate the Nodal Offidarthe district who shall, in turn, ensure
that there is no further harassment of the famigyrbers of the victim(s).

Investigation in such offences shall be personadbnitored by the Nodal Officer who
shall be duty bound to ensure that the investigaisocarried out effectively and the
charge-sheet in such cases is filed within theuiat period from the date of registration
of the FIR or arrest of the accused, as the cagema

The State Governments shall prepare a lynching/wiokence victim compensation
scheme in the light of the provisions of Sectio@®®f CrPC within one month from the
date of this judgment. In the said scheme for cdatmn of compensation, the State
Governments shall give due regard to the natubmdily injury, psychological injury and
loss of earnings including loss of opportunities eshployment and education and
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expenses incurred on account of legal and medijaéreses. The said compensation
scheme must also have a provision for interim fétiebe paid to the victim(s) or to the
next of kin of the deceased within a period of tthidays of the incident of mob
violence/lynching.

5) The cases of lynching and mob violence shall beciBpally tried by designated
court/Fast Track Courts earmarked for that purposach district. Such courts shall hold
trial of the case on a day to day basis. The &l preferably be concluded within six
months from the date of taking cognizance. We neastdn to add that this direction shall
apply to even pending cases. The District Judgk assign those cases as far as possible
to one jurisdictional court so as to ensure expmditdisposal thereof. It shall be the duty
of the State Governments and the Nodal Officengairiicular to see that the prosecuting
agency strictly carries out its role in approprifateherance of the trial.

6) To set a stern example in cases of mob violenceharahing, upon conviction of the
accused person(s), the trial court must ordinaxiliard maximum sentence as provided
for various offences under the provisions of th€.IP

7) The courts trying the cases of mob violence anaHimg may, on application by a
witness or by the public prosecutor in relatiorstch withess or on its own motion, take
such measures, as it deems fit, for protectionfandoncealing the identity and address
of the witness.

8) The victim(s) or the next of kin of the deceaseddses of mob violence and lynching
shall be given timely notice of any court procegdimnd he/she shall be entitled to be
heard at the trial in respect of applications sashpail, discharge, release and parole filed
by the accused persons. They shall also have ¢ td file written submissions on
conviction, acquittal or sentencing.

9) The victim(s) or the next of kin of the deceasea@ses of mob violence and lynching
shall receive free legal aid if he or she so cheas®d engage any advocate of his/her
choice from amongst those enrolled in the legal @adiel under the Legal Services
Authorities Act, 1987.

Punitive Measures

Wherever it is found that a police officer or afiadr of the district administration has failed
to comply with the aforesaid directions in ordeptevent and/or investigate and/or facilitate
expeditious trial of any crime of mob violence dwching, the same shall be considered as
an act of deliberate negligence and/or miscondurctvhich appropriate action must be taken
against him/her and not limited to departmentalioactunder the service rules. The
departmental action shall be taken to its logicaiatusion preferably within six months by
the authority of the first instance.

In terms of the ruling of this Court iArumugam Servai v. State of Tamil N&dR1 , the
States are directed to take disciplinary actioriregahe concerned officials if it is found that
() such official(s) did not prevent the incidedgspite having prior knowledge of it, or (ii)

22CrLJ 2899, Criminal Appeal 958 of 2011.
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where the incident has already occurred, suchialf®) did not promptly apprehend and
institute criminal proceedings against the culprits

Role of Social Media

The incidents of mob lynching have been increabede days and one of the most important
factors in such increasing is the use of socialimegfbcial media is used to spread fake news
and to create propaganda. India is a religious teg@amd being a country as such many times
it happens that the persons for their own, useatooedia to spread fake news in which
religious interference is shown. For the purpos&rafwing the role of social media in mob
lynching, we have done a survey through google $orithe results of more than 250
responses on various questions are given below:

1.In the chart given below it was asked that howcmtime you spent on social media? As
the result could have seen that 47.6% people hadetsat they spend more than 2 hours time
a day.

@ Do not use
( wEhT A8l &)
@ Less than 2
hours ( & gu
T HE)
@ 3-4 hours (di=
I ¥R 9o )
- @ More than 4
hours ( ¥R 9o
T 31fereR )

24.4%

48.4%

2. In the chart given below it was asked that whkicid of messages you get on social media?
The result was mixed..

@ Motivational

(STEaYH )
@ Personal
(=afhra )
. @ Religious
11.8% (‘Eﬂﬁ?ﬁ)
13.8% @ communal
(T )
@ Political
(GUSEIGED)

@ Other (319)
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3. In the chart given below it was asked tivhether messages on social media are
reliable? The result gave the clear picture only 15.7% petpiek that they are reliable.

@ VYes (&)

@ No (78T1)
@ Don't know
(gar =El)
18.1%

4. In the chart given below it was asked that hallvyeu express your opinion? The answers
states that 31.9% people forward the messageswitimy modification or inquiry.

&

5. In the chart given below it was asked that wietwocial media is used as a tool to spread
fake news? 83.5% people think that it is usedtaslao spread fake news even though 31.9%
people spread those messages.

@ Writing (a9
IGECETS)

@ Forwarding
( Tear It
uaTiRd & )

@ Do not express

( &1 =a<h e )

38.6%
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@ ves (&)

@ No (&)

B Don't kmnosw
{ T =t )

@ Don't want to
answer [ 37

TRl 2T OTEd )

6. In the chart given below it was asked that whietsocial media plays a role in mob
violence?Only 11.4% people think it has no rold¢ césall either think that it may have a role
or it have a role.

@® Agree (TgHd)
/ @ Disagree
(s1HEHd )

@ May be (2% )

7. In the chart given below it was asked that vikirad of messages led to mob lynchihg
Almost all of the people said that it is due tgalus interference.



Journal of Legal Studies, International Refereed ReReviewed Journal
ISSN 2321-1059, Vol. 12, Issue |, January 2024
Page 44 www.journaloflegalstudies.co.in
From the above charts it is very much clear thatstbcial media plays a vital role in spreading
the fake narratives which leads not only the ca$@sob lynching but disturb the harmony of
the society too. It is the need of time to regukdeial media for better society. Steps have

@ Religious
interference
(enftier geaaia )

@ Inter-caste
marriage
(stasrida
ferarg )
Child
kidnapping
(=ugRon)

@ Other (310)

been taken by some social media platforms like gamnot forward a message on WhatsApp
to more than 5 contacts at a time but it is notughoin prevention of fake news. We as a
member society are also duty bound to check ththftdmess of any forward prior to
forwarding it.

Conclusion

Freedom of speech is a fundamental right, but exight has limitations, and any person is
entitled to exercise that right subject to thesatétions. Speech must not be fake speech or
hate speech. In the digital age, social media tisohto connect with each other, but some
people are using it to spread hatred among peépten the survey conducted, it clearly
seems that people are forwarding messages withaakiong the veracity and truthfulness of
the messages, causing society at large to suffereTis a need to regulate social media, and
by doing so, we can better serve society.
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The Role of Artificial Intelligence to Ensure
Substantive Equality

Aashee Somabhi

Abstract
Human selection is inevitably coloured by intendéibmnd subconscious bias that disproportionatelypaat
different individuals and social groups. This mayibfluenced by one’s past achievements and gestefaterit”,
or the recognition and reward of one’s inheriteditsaand social capital. Such bias is more starkhserved
within the hiring and promotions process as it ldyggepends on a subjective analysis of skills amalifications.
Further, bias within these processes has greatetigajons for the individual and society, threategirights to
livelihood and impacting the social ascension tadgaequality for marginalised communities. To comdiath
human influence, many organisations are turning talsaapplications of Atrtificial Intelligence (Al), seemingly
objective yet effective solution. This paper dervates how Al is not the panacea to biased selectisnit
perpetuates and reproduces historical patterns isprportionate merit under the guise of neutralifjhe ill-
applications of Al are further proved in light ofoBert Nozick's theory of discrimination. This corsitin is
achieved by a deep examination of the processrioighand the impact thereof, illuminating the knodde gaps
within to uncover covert discriminatory practiceh€Ee practices are also imported to the Indian exnin light
of judicial decisions and legislative intent. Filyal the results of this study are used to guide pa¢h of
policymakers to provide legal intervention in thphere in India by introducing a comprehensive and
contemporary strategy. This is also supplementesuggestive guiding principles to make the procasse
socially conscionable and bring in accountabilitydstransparency while empowering the discriminated.

Keywords- Atrtificial Intelligence, Selection Bias, Hirif@iscrimination, Algorithmic Bias, Substantive Eqbal

Introduction

Robert K. Merton theorised that one’s resourcengds shall lead to him attracting more of
it.2 The doctrine comes from the Biblical referencelrbé Gospel of St Matthew, wherein it
was postulated that one’s goodness and selflesshadead to him encountering such deeds
from others, thus, gathering more of the “commdditihis holds in fields such as education,
one’s knowledge does lead to more knowledge. Howexer the years, such an effect has
been proved within empirical data and human selectivith wide insinuations of a selection
bias. The world around us repeatedly reinforcegthikery of the rich getting richer, and the
poor poorer, with added traction in recent years.

While such a pattern may also have economic reagomay be starkly observed in diverse
fields. For example, peer-reviewing scientific joais is usually an arbitrary exercise, with a

1 Student of B.A., LL.B. (Hons.), NALSAR University of Law,Hyderabad, Email Id-
aasheesomani@nalsar.ac.in
2 Robert K MertonThe Matthew effect in sciend&cience 1968) 56.
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few established researchers providing recommentatim a potential issue with little to no
transparency or pre-determined critériehis randomises the choice of which paper would be
deemed “meritorious”, often leading to widely inswtent results with deep consequences for
authors and access to knowledge. The Matthew Efighich propagates success from
success, theorises that selection criteria mayorlgitation bias, the work of a cooperative
network, or inferred legitimacy. Resources fueltista which amplifies advantages and
rewards and, in the end, skews recognition.

Further, the resources one already owns do notseadly need to be past achievements or
associative legitimacy; one can be unfairly preferbased on cultural and social capital. For
example, a person from a higher caste may be cmesidmore competent for a higher-

ranking job purely based on their generationallyeited social capital. Such a selection

would not be based on the individual's own achiesets but derived through the historical

treatment of their entire social group.

Another scenario could be selectors associatingatges or projecting communal biases,
such as a Muslim person may have to face sevepmatand produce a multitude of proofs
and verifications to rent a house, especially withated communities or societies. On the
other hand, a Hindu would gain access much moii/ggegardless of both applicants having
similar relevant characteristics. Here, the prefeeefor a Hindu candidate was due to a
perceived superiority based on an arbitrary suspiof religiously diverse communities. This
would be a first-level bias under tEmtitlement Theory of Justid®y Robert NozicK. A first-
level bias “involves the uneven application of &rig standards”. It would be reflected in the
more rigorous checks for religiously diverse apptits, even though the requirement of proof
was limited in reality, resulting in an uneven prayfield.

Nozick also talks about second-level bigswherein the standards of proof would be
structured to deliberately and consciously excladdain “undesirable” communities. This
could be done by setting up a minimum criteriomnabme earned to be able to rent the house
or requiring a current resident to sponsor theiapgpt. Such standards would automatically
exclude most candidates from qualifying and mantg@ the gated society's desired
demography. Second-level bias can also be obsevked the criteria for renters is changed
to only allowing families and married couples, thoeating institutional barriers for live-in
couples and deliberately preventing their entrg thie sphere, closing the competition.

When such biases are reflected within the hirimacess, this has consequences not just for
the applicant but also on a communal level. Forngla, providing women with job
opportunities and a real chance at excelling atjolewould uplift more than her as an
individual. While it would bring gender equality te workspace, it would create a job for a
housemaid or a nanny, roles typically fulfilled Wwgpmen. This would facilitate their financial

3 Khaled Moustafa, 1§ there bias in editorial choice? Yes(2015) 105 Scientometrics, 2249,
<https://doi.org/10.1007/s11192-015-1617-3> acab24¢12/2022.
4 Robert NozickThe Nature of Rationalit§1993) 103.
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independence while providing moral support and guee. Further, a woman in a position of
power is more likely to acknowledge the merits tifed women around her, which her male
counterparts may have overlooked. Promoting a siwgiman would lead to ripple effects for
the entire community. But if such a promotion islige to her due to arbitrary grounds or
discrimination, all of these social and culturalsgibilities are lost. Thus, capabilities and
opportunities must also be observed from the lapgespective of the community rather than
just focusing on the individual. Accommodations forerit” must strive to be inclusionary
rather than exclusive, serving other interestofety.

An instrument to prevent such discriminatory chsiedgthin hiring and promotions is the

application of Artificial Intelligence (“Al”), whib is fast gaining traction. Al-driven software

facilitates hiring by analysing objective data atrtlisting job applicants to determine who
would best fit the criteria. This paper seeks gpdive the notion of Al-driven selection as the
panacea for hiring and promotion discrimination gdposes solutions towards a more
transparent and accountable regime.

Research Methodology

This paper seeks to illustrate and uncover disodmory practices exercised by corporate
entities within their hiring and promotion decisiowhich maintain the guise of objectivity
while discreetly fulfilling demographic needs oftlrganisation. It demonstrates how such
practices are carried out and thus, highlightssatleat require legal intervention.

The scope has been largely focused upon hiringtipea¢ with promotions as a peripheral
corollary to the initial selection and hiring prese Further, the paper explores whether the
process allows individuals from marginalised comities to have a fair chance at a job offer,
not merely the opportunity to run for the positidtfowever, it does not explore steps after
such selection, such as whether the organisaticonamodates them to perform and excel at
the position.

The sources for this paper have largely been secgndata collected from Al-driven
software, due to the width and bulk of the dataliregl to be analysed.

Literature Review

The prevalence of discrimination in hiring has bebeerved in many studies that analyse the
instances of impact as well as their extent. Tlipep has been influenced by such field
studies that provide statistical evidence for ypdthesis. One such EBvidence on Caste
Based Discriminatiorby Siddique, which undertakes an economic undwaigtg of caste,
comparing employment and corporate ascension tstatiSor specific social groups
determined by castésThe study provides empirical evidence for castel aender
discrimination for white-collar jobs in Chennaiprgetropolitan city in India, uncovering bias
ranging from hesitancy to employ lower-caste pesdonjobs involving customer interaction

5 Zahra Siddiquek-vidence on Caste Based Discriminatib8Labour Economics, 146 (2011).
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to a complete unwillingness to hire. Thorat andeill supplement the study by analysing
the reception of job applications by an upper-chfitelu applicant, a Dalit and a Muslin.

The emergence of algorithmic tools in the contdxtraployment has also been examined in
previous work, highlighting the difficulties theygsent for justice. The ideas discussed by
Wong influences this paper; wherein he demonstréttas algorithmic fairness creation
involves more than just a set of technical taskdhar, there is a significant political
component to the issdeThe contentious nature of the concept of fairreess the fact that
choosing a fairness measure ultimately involvesosimy between conflicting values firmly
establish the issue of algorithmic fairness as l#iqga dilemma. The paper highlights the
necessity of finding a political solution and sugggecriteria to ensure selective software's
genuine fairness, moral acceptability, and politiegitimacy.

Further, Raub undertakes a study with a legal foadgocating for paying attention to both
the immediate issues with biased algorithms andahg-term problems with regulation and
growing diversity in the technology sectoHe further analyses and establishes recruiter
liability for discriminatory hires using the “4f5rule” under the United States jurisdiction.
From the standpoint of UK legislation, Sanchez-Misre et al. examine some prominent
vendors of bespoke algorithms, addressing issu#éis discrimination and data privaéy.
Ajunwa defends against arbitrary goals like “cuddufit” and offers a legal framework for
considering the issues caused by such computatiooial and technolog}.

Artificial Intelligence in The Hiring Process

In an increasingly automated world, the applicaioh Artificial Intelligence within hiring
decisions have moved on from the mere selectiom faclarge pool of applicants to highly
sophisticated technology that helps an employeryewtep of the way. This includes
selection, aptitude tests, background checks areh dests for compatibility with the
organisation’s work culture. Such applications @ireed towards a discrimination-free hiring
process, providing fair and equal opportunity aniie playing field for all. However, it is
crucial to understand some of the fundamental problthat challenge Al's viability and
reliability in these respects.

6 Sukhadeo Thorat and Paul Attewellhe Legacy of Social Exclusion: A CorrespondencelyStf Job
Discrimination in India, 42 EconoMmic AND PouTicaL  WEEKLY, 4141 (2007), available at
https://enalsar.informaticsglobal.com:2143/jour2@07/41/caste-and-economic-discrimination-special-
issues/legacy-social-exclusion.html, last seen4h112022.

7 P.H. Wong Democratizing Algorithmic Fairnes83 Philosophy & Technology, 225 (2019).

8 McKenzie RaubBots, Bias and Big Data: Artificial Intelligence,|lgdrithmic Bias and Disparate Impact
Liability in Hiring Practices 71 Arkansas Law Rev 529 (2018).

9 Javier Sanchez-Monedero et &hat does it mean to solve the problem of discation in hiring? Social,
technical and legal perspectives from the UK on mated hiring systemd$roceedings of the Conference on
Fairness, Accountability, and Transparer®gM (2020).

10 [feoma Ajunwa.The Paradox of Automation as Anti-Bias Interventith Cardozo Law Review 1671 (2020).
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An Al system only computes and analyses extensibiise data that is made available to it.
The task of Al is to replicate the results of hundetision-making but in a much more
efficient and streamlined manner. Therefore, idpiees results that prioritise the individual's
choices and preferences in a similar scenarioaseb such preferences on the individual's
history, or in the case of hiring, the patternshef current employee force of an organisation.
The implications of this would be that a human’ge&ted choice of favouring a man over a
woman would lead Al to believe this is an expectpdilification for the position and
automatically eliminate all women. Thus, earlienirig patterns would be replicated, despite
the organisation’s endeavour to remove discrimilyapoactices. Consequently, certain social
characteristics chosen due to human bias wouldfwan into merit-based criteria.

Such a transformation would be achieved by Al'spsspdly impartial angrima facie
objective processes, which would lend it undeseriégitimacy. There would be no reason to
suspect an irregularity, which would further repestively validate the company’s earlier
hires, as the algorithm would consistently givehleigranks to individuals similar to current
employees. This would lead to a self-propelling leydhat formally substantiates
discriminatory hiring practices. It would reinfortgstorical values and urge candidates to
work towards achieving these determined charattsisather than facilitating their efforts.
The definition of “merit” would be entangled withthe particular criteria of specific race,
gender and personality traits and would unfairlgydepportunities to candidates who may be
deserving in other aspects.

Moreover, the possibility of tampering with the alded to the Al may not be ruled out. A
company may wish to hire from a specific pool ohaidates who meet their customised
criteria. It could alter the algorithm to displaych results through a seemingly “unbiased”
process, which would have been tampered with ilityea

These are just some examples of how the challeafjesing Al in hiring could surface.
Scenarios of inconsistent results despite technidalvention are common and often go
unrecognised, which deepens their overall impabis Bection has highlighted the larger
impact of the issues on hiring culture. The follogvianalysis shall demonstrate how these
exclude candidates from the hiring process, thusnimg one’s career trajectory on an
individual basis.

The Hiring Decision

With a broadening area of functioning, Al inevitalposes wider gaps for discriminatory
decisions to come into play. Moreover, while suafiveare does not make the actual decision,
it automates the rejection process, leading to nmaisged opportunities. The hiring decision
starts with the sourcing of potential candidatesd anviting applications. Predictive
technology assists with the placement and optimoisatf job adverts, alerting job searchers to
potentially promising openings and identifying apghts who might be able to be lured away
from a rival or back onto the job market. Thus,efiters the picture much before applications
are invited.
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Technology based solutions often aim to streantlieehiring process by eliminating “unfit”
candidates before they reach the recruiter's screereven the applicants’. For example,
advertisements on social media allow for precisgarnisation of the target audience. Thus,
the general demographics of who discovers the moaiswho eventually applies are hand-
picked. If the organization itself does not do thie Al-powered software at the ad agency
does so, in the interest of economy.

This is problematic as the patterns identified iy $oftware would reflect and try to replicate
historical trends, inevitably leaving out margiseli communities. Thus, certain social groups
would be deemed not to be interested in some jeffisctively reserving the jobs for other
groups. Candidates would be excluded even befoeg ttan apply simply due to an
information gap. Further, the complexity and opaoitthe techniques implemented by digital
advertising make it difficult, if not impossibleprf aggrieved job searchers to identify
discriminatory advertising practices. Even if treuld, it is not always apparent who should
or may be held liable for discriminatory advertgiactivities, the platform or the hiring
organisation.

Such information gaps also arise within automated poards, which have become
increasingly popular. This technology employs ssgge software which analyses one’s
preferences and suggests similar results. Thegensysfrequently use content-based and
collaborative filtering to shape their personalisedgestions. Content-based filtering analyses
what users appear interested in and then gives thakted content based on clicks and other
responses. Whereas, collaborative filtering ardigip a person’s interests by examining what
others who appear to share those interests aredegtto be interested in.

Such recommender systems have unique equity diféisuFor starters, methods that rely on
weak substitutes for “relevance” and “interestknisproducing the very cognitive biases they
are meant to eliminate. Further, users’ preconoaptand cognitive biases may be reinforced
through content-based filtering. This is a triclgsue since users’ actions may correctly
compute their preferences and values. However, thay also reflect ingrained biases that
still contribute to systemic racial, gender, anteotinequities. For instance, a woman with
several years of experience may, over time, be sHegser opportunities for ascension than
she would otherwise be eligible for if she tendsclick on lower-level jobs due to her
scepticism about her suitability for more senideso

Collaborative filtering runs the danger of ster@atg consumers based on the behaviour of
other, similar users. Continuing the example, af/éme woman frequently selects managerial
opportunities, the system may discover that otlengarable women tend to select lower
positions, and it may display fewer managerial foms$ to her than to a man—not because of
her own preferences but due to the actions of eetbigl system considers to be similar to her.
Further, even when a recommender system does plitidy take traits like race or sex into
account, these impacts may occur nonetheless iétit instance, had not been collecting or
explicitly implying racial factors when users semttseeing suggestions that seemed to be
tailored on this basis. It had simply been predigtiusers’ preferences based on their own
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behaviour and the behaviour of other, similar uSerlthough less overtly, a similar
phenomenon can develop with employment recommesydtems.

People can only respond to the job seekers or gpptes shown to them. Therefore, if left

unchecked, such impact may gradually become manmeopinced. While these techniques do
not entirely prevent recruiters from seeing patéiceandidates, being hidden below multiple
entries on the results page could have companaigkcations.

Artificial intelligence can also be used to predictd evaluate a potential hire’s skills and
performance using bespoke models. However, rathean providing standard assessment
scores, this compares the candidates’ performatitbetine organisation’s “top” performers.
Subjective and often discriminatory assessmentshef “success” of current employees
complicates such applications. This is also nuaitgethe predictive tests, which go beyond
objective performance measures, such as targeisvadh to the personal characteristics of
“desirable” employees, such as teamwork or dedinatd the job. These may also stretch to
neuroscience applications to assess candidategiitivey social, and emotional qualities,
including processing speed, memory, and tenacithhe Tcheckpoints to dissuade
discriminatory choices in this process are rarédgldsed:

Such pre-employment screenings have a long histbcpntroversy and have been criticised
for their inherent bias against persons of colowd those with disabilities. Algorithms based
on employee behaviours may reflect unfavourabléabtrends. Even if these tools correctly
predict attributes that current, top-performing éygpes display, they may choose to pass
over equally qualified applicants who do not hakese features. The association between
inferred qualities and performance may not evencéesative; at worst, it may only be
incidental. Nevertheless, such characteristics triighused to route some candidates to lower-
status positions unjustly.

De-Biasing the Software

Efforts towards the “de-bias” of algorithms may lnedertaken, but research outcomes have
been limited. These methods frequently modify theleh parameters in response to testing
for inconsistent results using gathered or estithabaracteristics. However, the best practices
have not been consolidated yet. Many approachesncento have a narrow emphasis on
specific factors, such as race or gender, and sehifidress intersectional issues which arise
when numerous potentially discriminatory charasters lead to compounded effects.
Further, the results of internal tests and claimghe software are difficult to evaluate or
challenge because bias testing in hiring tooldniesat usually undertaken internally by firms
and is not independently validated. It is almosgitagis opaque to the public.

11 Nitasha Tiku,Why Netflix Features Black Actors In Promos to Blaiders Wired (24/10/2018), available at
https://www.wired.com/story/why-netflix-featuresaok-actors-promos-to-black-users, last seen onl12322.

12 Josh Jarrett and Sarah Crofthe Science Behind the Koru Model of Predictiveindirfor Fit, Technical
report, Koru(2018).
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This also raises concerns about first- and secevel-biases. Al-generated results primarily
focus on who has been included, not who has bedlnded. This leaves significant room for
the uneven application of the determined critedaen without the explicit intention of
eliminating a particular social group or charastéei- leading to first-level bias. The guise of
objectivity and the complexity of the process puelel most investigation. Further, while there
are tools which may identify whether such firstdbwias existed in the selection of the
candidates, they are not equipped to determinanibiivations of such criteria in the first
place. It is up to the organisation to set thectle standards, and Al cannot comment on
whether the current standards were chosen forighé nreasons or if they need to be changed,
revised, or abandoned. Thus, institutionally-supggbrsecond-level bias eventually slips
through the cracks.

The formulation and application of de-biasing ajgies show promise and are anticipated to
be crucial developments in predictive recruitingchi@ology. Nevertheless, there are
boundaries as to what technology can achieve. peagacy and accountability for hiring
firms are what can truly bring about equality, &nid must be affixed by legal measures only.

Legal Implications and Policy Suggestions

Disguised discrimination under Al would be more @ging to the interests of an individual
and social group than mere exclusion, by limitihg eventual remedy. It would hamper the
right of self-determination of such marginalisecctems while also creating institutional
barriers against their development. The rightsetffdetermination, as theorised by Dennis E.
Mithaug, provide any individual with the liberty dthe capacity to make choicéswhile
such rights are unevenly distributed in all soekgtiit is the legislative burden to bridge such
gaps and optimise these rights to better advantagm the least advantaged. Thus,
policymakers must accommodate abilities by progdin environment to access, support and
hone the internal capability of all members of etginot just the privileged.

One of the most proactive bodies of law in thisarelgs that of the United States. Under the
Uniform Guidelines on Employee Selection Procedunes types of legal claims fall under
employer liability - disparate treatment claims adidparate effect claimé.Charges of
disparate treatment can be made when an emplogerirdinates based on a trait protected
under the law. On the other hand, when an empleggages in conduct that seems neutral
but has a discriminatory impact concerning a ptettcharacteristic, it may give rise to a
disparate impact claim. Such a claim arises by kihgdor the 4/5" Rule’. This is a general
guideline for cases falling under Atrtificial Intgjfence, determining when a case of disparate
impact can be made against an employer; the emplogg be at risk if the selection rate for
one protected group is less than#b the group with the highest selection rate.

13 Dennis E. MithaugEqual Opportunity Theor{1996).
14 Equal Employment Opportunity Commission, Civil SeeviCommission, et alyniform guidelines on employee
selection procedureg3 Federal Register, 166 (1978).
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Proving disparate impact in court is relatively itld - the plaintiff must first prove that there

is a disparate impact from the employer’s selecporcess. The employer may argue that
some business requirement justifies the dispangpadt — usually by proving the accuracy of
its hiring algorithm. This may be countered by pngvthat the reason supplied is flawed or
offer evidence of an equally efficient techniquéhaa lesser discriminatory impact. It should

be noted that the concept only holds employersiatteble for unreasonable or preventable
impacts. Thus, the onus rests on the vendor goréndictive software to ensure compliance.

Similar guidelines were also given by the Canadspreme Court irBritish Columbia
(Public Service Employee Relations Commission)ritisB Columbia Government Service
Employees' Uniof? It held that once it has been determined thattisarima facieevidence

of discrimination, it is the employer's responsiyil to justify the discrimination by
demonstrating that it made a reasonable accomnaoodafine Court created a three-stage
process to this effect, focused on proportiondabtglecide whether a company may utilise the
“bona fideoccupational requirement defence”.

The Supreme Court of India also considered theomati nexus test irRavinder Kumar
Dhariwal and Ors. v. The Union of India (UOI) ands3® The case concerned an army
officer who had developed a mental disability dgriservice, after which disciplinary
proceedings had been instilled against him. ThetGmtablished a “positive obligation” upon
the State to duly transfer an employee who becodisabled while working for the
government to an appropriate position with the s@ae scale and benefits. Analysing the
Rights of Persons with Disabilities Act, 2016, tGeurt held that if it were impossible to
move the employee to a different position, they aykept in a supernumerary position until
a suitable position becomes available or until thegch retirement age, whichever comes
first. The Court also relied upofvni Prakash v. National Testing Agenayhich held that
equal rights and non-discrimination include reabt®accommodations.

As the nation’s highest constitutional court, theu@ considered it incumbent upon itself to
ensure that societal prejudice does not manifesifias legal discrimination, notwithstanding
the fact that stigma and discrimination are pemeas society. This raises questions about the
Court’s duty to ensure mere formal equality, whgiies equal treatment before the law,
compared to addressing the social stigma, whichtesevery real and often impenetrable
barriers that also expand to other aspects ofHitavever, in the face of limited legislation in
the area, particularly concerning under-developrhantg technology, it is a step in the right
direction.

Such case law operates at the forefront of employndescrimination discourse more so
because legislative contribution has not been wefiye. The central act in the sphere in India

15British Columbia (Public Service Employee Relationsn@tssion) v. British Columbia Government Service
Employees’ Union, [1999] 3 SCR 3.

16 Ravinder Kumar Dhariwal and Ors. v. The Union afitn(UOI) and Ors., MANU/SC/1275/2021.

17 Avni Prakash v. National Testing AgentANU/SC/1121/2021.
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would be theequal Remuneration Act, 1976vhich primarily aimed towards providing equal
pay for equal work for men and women. It also wdrkiewards alleviating gender
discrimination against women in the workplace amtddental spheres, such as hiring, wages
and promotions. An extension of Article 39 of thenGtitution of India, the act was archaic
and extremely narrow in its vision, covering ongrtain aspects of a much larger and crucial
field. The application of the act was also mininveith little significant impact® The Act has
recently been replaced by ti@ode on Wages, 201@%nd the expanse has been revised to
include other forms and basis for discriminatiomgtecting men and other genders as well.
Managerial and supervisory personnel have also beeered, and the avenues for remedy
have been expanded significantly, with scope forweeration in crores.

Other acts also safeguard aspects of employees, lsuch as the Maternity Benefit Act, 1961
or the Sexual Harassment at the Workplace Act, 20t8 body of jurisprudence operates on
numerous laws that forbid specific discriminatoryagiices and defend the rights of
vulnerable communities like workers, women, peopi¢h HIV and AIDS, people with
disabilities, transgender people, and members ctibp underprivileged classes. However,
India currently lacks a comprehensive law that affely addresses workplace
discrimination.

Today, India must revamp this situation, especialith the advent of revolutionary hiring
technology. A comprehensive law that enforces tveldn of transparency and equality onto
the employer rather than merely facilitating a diethated applicant’s fight for justice must
be launched. Working along the lines of India's daory Corporate Social Responsibility
Policy, the law must come down heavily to ensuantability from employers, developers
and job-sourcing platforms. All key stakeholderssirhe stimulated to ensure a level playing
field and open competition that allows all candédahot just a fair chance at the selection
process but also a genuine opportunity to devehobexcel within the organisation.

This law must also be formulated with the consciapplication of the principles of justice,
equity and good conscience, with the discussedlaasat the forefront. John Rawls’ Theory
of Justice may be a guiding principle, which thsesi three principles to achieve justite.
Within this, he suggests théeil of Ignorance a temporary cognitive space for policymakers
who are unaware of their social position. Such @ttook ensures the equanimous foundation
of the policy, ensuring it is not discriminatory aagst any social group. It expects the
policymakers to facilitate not just the ascensidnother communities but rather make
accommodations for development at their level. Thugrit must be refocused from a
concession to privilege to the cultivation of skill

18 Kerala State Planning Board, Government of Ker@ander Wage Gap: A Case of Non-Implementation of
Equal Remuneration Act, (2017), available at https://spb.kerala.gov.ieSdefault/files/inline-
files/2.GENDER.pdf, last seen on 14/11/2022.

19 John RawlsA Theory of Justic€1971).
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Conclusion

A job offers or a rejection usually results frorsucession of minor, sequential decisions that
make up the hiring process. Throughout this prqchssg technology might take on a
variety of very varied responsibilities. For insgtanduring the initial hiring stages, automated
predictions might target specific demographic gsowpth job adverts and customised job
recommendations. After candidates submit their iegfibns, algorithms assist recruiters in
evaluating and rapidly excluding applicants or gtiging them for further review. To lessen
reliance on conventional, and frequently, strudlyraiased metrics like the university they
attended or their test scores, some technologigagencandidates using chatbots and virtual
interviews, analysing responses for desired chardcaits and skills. Therefore, predictive
technology can significantly impact who ultimatedycceeds in the hiring process at each
step.

This paper has mapped out the possibilities fooreand bias and, thus, contributed to
bridging the knowledge gap on areas of improveminalso highlights a route for legal
intervention to promote more equitable and traresptamiring practices for economic
development while maintaining a more conscionabtéety. While most available data of the
workforce are admittedly and inherently flawed lsfadilt, algorithms may still be able to
prevent or minimise bias. The essential questionames on how the biases they may add
would compare to the human biases they are taskgevent.
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Legal Aspects of Compensation for Victims of Road écidents
and Personal Injury: A Comprehensive Analysis of Hi-and-Run
Law in the Paradigm of Changing Statutory Status

Anand Shankat

Abstract
This paper delves into the intricate legal landse&urrounding compensation for victims of road deats and
personal injury in India, with a specific focus oit-&ind-run cases. As India aspires to achieve dmpe nation
status by 2047, the increasing road accidents ataifies pose a significant challenge, necessigt thorough
examination of the legal framework. The paper exgdothe evolution, current state, and challenges of
compensation laws, spanning motor vehicle acts, wmoes protection acts, and tort law. The analysisib&dpy
tracing the historical evolution of compensatiow$athrough judicial precedents, emphasizing keysdss have
shaped the current legal landscape. It highlights interplay between tort law and criminal justicentbnstrating
how principles of equity, justice, and good consoéennderpin compensation claims. The uncodifiedreadf tort
law in India, influenced by statutes such as thedvidtehicles Act of 1988, reflects a growing recognitof the
importance of financial restitution for victims. &t legislative changes, including the Motor Viisc
(Amendment) Act, 2019, and the Bharatiya Nyaya $&nP023, underscore a more stringent approach tdwa
hit-and-run incidents, emphasizing accountabilitydadeterrence. The introduction of the "Compensaton
Victims of Hit and Run Motor Accidents Scheme, 208@resents a significant shift in addressing theeds of
victims of unidentified vehicles. The paper examila@dmark judicial decisions that have broadenedess to
compensation, redefined dependency criteria, amafifized notional income for unorganized sector ens. The
paper also addresses the contentious aspects afighelaws, particularly the protests and concernsedi by
transporters and commercial drivers regarding thehanced punitive measures and the lack of diffaton
between rash and negligent driving. It argues fdradanced approach to liability and punishment, achtong for
a nuanced differentiation based on the severity @rmimstances of each case. In conclusion, thephjghlights
the need for a holistic and equitable legal framéwibrat not only deters negligent behavior but assures just
compensation for victims. By addressing the evgluature of compensatory laws and the challenge®ithethis
paper aims to contribute to the discourse on entmgnmad safety and justice for accident victimsridia.

Keywords:Victims of Road Accidents, Hit-and-Run, Motor ¢kds Act, Bharatiya Nyaya Sanhita.

Introduction

Road accident is one of the principal concerns antba policy makers at this point of time
where India is claimed the gain a significant posiamong the world forum terming it as an
era ofAmrit kaal,the Golden Era in which we are aspiring to be a Devetopation by 2047.
Legislators are making paradigm shifts in the lawkes, statutes, and regulations to renounce
its colonial pasts emphasizing the importance adnemic development, technological
innovation, and social change while also stresiegsignificance of India's traditional values
and knowledge systems. But can India deny andfyuite data about the pathetic state of

1B.A., LL.B., National Law University Jodhpur, Rajastharindia, Email Id: anand.shankar@nlujodhpur.ac.in.
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regulations and mechanisms for road causalttizafla stands first among the countries for
road accidents according to the data, also astigth of the road is increasing the number of
road accidents and causalities is growing expoakyti It raises the question for
reconsideration of the legal framework for Roadideuts in various legislation transcending
the tort law, especially with regard to Compensatae to its interference witight-in-rem.

The intersection of tort law with criminal justieed consumer rights has spurred legislative
efforts to codify its principles. Despite its undget nature, tort law's evolution, influenced
by statutes like the Motor Vehicles Act of 1988fleets a growing recognition of
compensation's importance. Recent legislative odmnghderscore compensation's role in
addressing victims' needs and ensuring justiceeaviin statutes like the Constitution of
India, Criminal Procedure Code 1973, Motor Vehiste 1988, and Workmen's Compensation
Act 1923. This highlights compensation not onlyaasivil remedy but also within criminal
justice, emphasizing financial restitution for uies' harm, reshaping legal landscapes.

In 2022, India recorded its highest number of roeakh fatalities, surpassing 1.68 lakhs
deaths. This alarming figure equates to an avechgs2 deaths per day. Despite a global
decrease of 5% in road crash fatalities, India B&peed a 12% increase in road accidents and
a 9.4% rise in fatalities comparativélfrhe National Crime Records Bureau recorded 47,806
hit and run incidents which resulted in the deaths0,815 people in 2022.

Figure 1. Data showcasing the need of a stagl framework for road accidents

Since 2000, while road length has increased by 39%, number of motor vehicles have increased by 158%
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2 Pal, Ranabir et al. “Public health crisis of roadffic accidents in India: Risk factor assessmend an
recommendations on prevention on the behalf ofAbedemy of Family Physicians of IndiaJburnal of family
medicine and primary care vol. 8,3 (2019): 775-783d0i:10.4103/jfmpc.jfmpc_214 18
<https://www.ncbi.nlm.nih.gov/pmc/articles/PMC648279 last visited on 8March 2024.

3 Road accidents — an overview, Road Accidents Inaln2®19 <https://morth.nic.in/sites/ default/ files/
RA_Uploading.pdf> last visited ori"@larch 2024.

41d.

5 India's Hit-And-Run Saga: Six Die Every Hour In Atents Involving Unidentified Vehicles In 2022
<https://www.etvbharat.com/english/bharat/indiasamd-run-saga-six-die-every-hour-in-accidents-lav-
unidentified-vehicles-in-2022/na202401061410258 033D> last visited on8March 2023.
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In light of this trend, it becomes crucial for tlegal fraternity to analyze the legal aspects of
compensation for victims of road accidents andgekinjury. A comprehensive analysis of
hit-and-run law within the changing statutory sgatsi essential. This analysis encompasses
the evolution, current state, and challenges réggucbmpensation in injury cases caused by
road accidents, spanning motor vehicle acts, coesprotection acts, and other relevant
legislation. Understanding the implications of #hdegal frameworks is paramount for
ensuring justice for both drivers and victims ie #volving legal landscape.

In recent times, the legislative landscape surrmgndhit-and-run incidents has undergone
significant revision$. These changes reflect a more stringent approadhmanalling these
unfortunate events. As we explore the intricaciethe new hit-and-run law, we’ll compare it
with the older legislation and highlight its imgitons for both drivers and victims

This piece will delve into the analysis of the exan, present state and issues with
compensation in injury caused by road accident®ator vehicle acts, consumer protection
acts and other legislations, the stand of courtsanous suits where general and special
damages are entertained, then the effect of tlietgalthe modern legal landscape of Criminal
Law in the light of the Law of Tort and its relatedances in Motor vehicle Act and Consumer
Protection Laws.

Evolution Of Compensation Laws in India

Judicial Precedents and Interpretations have beditat in upholding the realm of
compensation in violation of rights relating toeliind liberty. In the case oKhatri And
Others vs State Of Bihar & Ctfor the first time, the question was raised regaydjranting
monetary compensation through a writ petition beftie Supreme Court in which Bhagwati,
J. observed for the state to consider devising desefor the violation of the most precious
right to life and personal liberty.

This move was inclined toward the principle“mfjuria sine damno”in tort law signifies that
compensation will be granted if a person may haNkeed a legal injury or wrong even if no
actual damage or loss has been incurred. IndianeSigpCourt affirmed this in the case of
Bhim Singh vs State Of J & K And Gr#n which the court not only accepted a writ petitio
but also granted compensation of Rs. 50,000 taalmkhy the state.

Further various precedents of High courts held that state would be obliged to pay of
guantified sum of Rs. 3 lakhs as compensation Igrniag Public Law. The Judgment of
Karnataka HC and Rajashthan HC in the casgnaft Saguna v. State of Karnat&kandMst.

6 Upholding justice and safety: The controversy sumding the new hit-and-run law (barandbench.com)
<https://www.barandbench.com/columns/upholdingifesand-safety-controversy-surrounding-the-newalmid-
run-law> last visited on 09 Mar. 2024.

7 Article 21, the Constitution of India, 1950.

8 Khatri And Others vs State of Bihar & O981) SCC (1) 627.

9 Bhim Singh vs State Of J & K And (i©85) 4 SCC 677.

10 Smt. Saguna v. State of Karnatgk802) ACJ 1530.
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Madina v. State of Rajasthdmespectively pave the way for the petitioner tcehétled to at
least Rs. 3 lakhs as Interim relief. Although, dt bt indicate the basis of quantum until the
Govt. of NCT of Delhi v. Nasiruddinheld “Taking into account the decision of the Apex
Court in the matter of fixation of compensation endlotor Vehicles Statutes, and the cases
noted above, and also the fact that loss depereeritiany, is that of parents and their age,
the compensation is fixed at Rs. 2 lacs. Pursuattie order passed by this Court, a sum of
Rs. 1,25,000/- has been paid to the respondént.”

In these cases, the problem of applying provisretesting to compensation in Motor Vehicle
Act in other incidents like cases of custodial giate and deaths seen in the contrary approach
in the case ofgubal Begum v. State of Defi.

In the realm of Tort Law: Compensation as a Legal Rmedy

The foundation of tort law rests on the princighattevery harm or injury should have a
corresponding remedy. Compensation denotes prayisimething to restore balance or to
compensate for a loss, injury, or harm sufferecefiers to offering recompense, remuneration,
or payment to make amends for the damages incuifed. law establishes the basic
expectations of behavior that individuals can Iggakpect from each other, regardless of any
specific agreements they may have. It achievesbthidefining and explaining various types
of actions that constitute wrongdoing, allowing iinduals to seek redress in court and
potentially receive a remedy if their claims arewssful® India being a common law
country has been influenced by the Legal Jurisproeleof Law of Torts, which is largely
based on the principles of equity, justice, and dg@mnscience. Section 2(m) of The
Limitation Act, 1963 defines “tort” means a civir@ng which is not exclusively the breach of
a contract or the breach of a trifst.

Compensation in torts serves as a fundamentalipkenof justice, aiming to provide redress
to individuals who have suffered harm or loss duthe wrongful acts of others. It embodies
the idea of restoring the injured party to the posithey were in before the tort occurred, to
the extent possible. The principles of negligewtsy of care, and vicarious liability form the
backbone of tort law governing compensation claamsing from road accidents.
Lord Ruttan Jin the case oBall v. Kraft'’ laid down broad principles to govern the grant of
damages, which is as follows:

1. The claimant must not have been negligent.

2. The claimant must not have engaged in improper wcnd

11 Mst. Madina v. State of Rajasth&000) 1 Raj LW 266.

12 Govt. of NCT of Delhi v. Nasirudd{@002) ACJ 1530.

13 Supra23 (paragraph 23, Justice PN Bhagwati).

14 1qubal Begum v. State of Delf2001) ACJ 2033, See alState of Uttar Pradesh v. Mundrik§2001) 9 SCC
346.

15 Ripstein, Arthur, "Theories of the Common Law of fBbyThe Stanford Encyclopedia of Philosopl8ummer
2022 Edition), Edward N. Zalta (ed.), URL <httpdaip.stanford.edu/archives/sum2022/entries/torbties/>

16 Section 2(m), The Limitation Act, 1963.

171967 ACJ 230 SC of British Columbia Canada.



Journal of Legal Studies, International Refereed ReReviewed Journal
ISSN 2321-1059, Vol. 12, Issue |, January 2024
Page 60 www.journaloflegalstudies.co.in

3. The claimant should have taken reasonable actoomstigate the loss or injury.

4. The actions of the claimant should be lawful, jasitl reasonable.

5. Damages awarded should not exceed the actualuéiesesl by the claimant, and any
compensation may be reduced if the claimant's owatiorss contributed to the
negligence or made some damages too remote. Tdisdes failure to mitigate
damages by not taking steps to reduce the origgsalor prevent further loss.

The Interrelation with Criminal and Consumer Laws and Statutory Codification in
India

Although the tort law in itself distinguishes frahe criminal law and liabilities arising out of
contractual obligatiod® But due to its uncodified nature and moral stagdiSeveral
attempts have been made by the legislators toatzestits codifications, which transcends it
within the other subject matténter alia compensation violation of consumer rights and
criminal offenses, where théght in remis in question. Notably, the evolution of accident
jurisprudence is influenced by the Motor Vehiclest,fof 1988, and judicial interpretation
therein.

Recent legislative changes and judicial responggdight the growing recognition of the
importance of compensation within criminal justagministrationt® Various statutes such as
the Constitution of India,1950; Criminal Proced@ede 1973; Motor Vehicle Act,1988; and
Workmen's Compensation Act, 1923 emphasize theigpoovof compensation to individuals
whose rights have been infringed upon. This ackadginent underscores the significance of
compensation not only as a remedy in civil law &lsb within the realm of criminal law. It
reflects the evolving legal landscape's commitntergddressing victims' needs and ensuring
justice by offering financial restitution for theutm they have suffered.

The backing of legislation ensures that the victges compensation from the state and goes
on to evolve to include the wrongdoer himself. 8ingenerally, in criminal cases, victims
receive no direct compensation from the wrongdoaegt satisfaction as in punishment
inflicted upon the wrongdoer by the state.

The Recent Judicial Precedents on Compensation fdRoad Accidents: The Evolving
Compensatory Law

The stance of Judiciary with regards to the grémiompensation to the victims has been like
of slippery slope where with each new arisen oftsfaand circumstance and judicial
pronouncements thereupon widened the scope oftatatar legislative mandate to a more
equitable nature. With this regard, an attemptbeen made to trace cases of compensation
for road accidents often deriving or deviating frtme provisions of the Motor Vehicle Acts

18 |bid note 4.

19 Giliker, P. (2008). Codifying Tort Law: Lessons rirche Proposals for Reform of the French Civil Coliee
International and Comparative Law Quarterly (Cambridg&niversity Press) 57(3), 561-582.
<http://www.jstor.org/stable/20488231>.
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and Consumer Protection Acts with discussion aralr thnalysis in the context of the
evolving nature of compensatory laws arisen oubdfous liability as follow:

Deduction of Double Benefits Ruling

In the case oKrishna and Ors. v. Tek Chand and Of$the Supreme Court observed that the
family of a deceased in a motor accident cannok $deuble benefits". If the family has
received benefits from the State Government on wdcof the death of the deceased, then
such benefits are liable to be deducted from thmpsmsation payable under the Motor
Vehicles Act. In this case, a driver employed by Haryana State Roadways died in a road
accident while performing his duties. The familymimers of the deceased (appellant) have
filed a petition claiming compensation under Setti®6* of the Motor Vehicle Act, 1988
(*"MVA”") on account of the death of the deceased IiRdayr due to injuries received in a motor
vehicle accident. The appellant relied on the juegimin Sebastiani Lakra and others v.
National Insurance Company Ltd (2038)o contend that the benefits are not liable to be
deducted. However, the bench comprising JusticesNBgarathna and Augustine George
Masih followed the 2016 judgment passedRigliance General Insurance Co. Ltd. Vs. Shashi
Sharma®which held that ex-gratia payment by employer ® fdmily of the deceased was
liable to be deducted from the compensation.

The bench noted th&ebastiani Lakrahad distinguishe@&hashi Sharman the ground that
the amount involved in the former case was a besefieme to which the deceased employee
had contributed. Wheareas, in Shashi Sharma itawasx-gratia compassionate assistance. In
the Shashi Sharma casthe court held that the amount received or reddésby dependants
of the deceased (who died in a motor accident) ftom employer by way of ex gratia
financial assistance on compassionate grounds eardddlucted from the quantum of
compensation fixed by the Motor Accident Claimstinal (MACT) under the head “pay and
other allowances. Accordingly, after finding no iteein the petition, the court declined to
entertain the petition of the deceased family membeeking the double benefit of receiving
compensation under MVA and by the government.

Redefines Dependency Criteria in Motor Accident Corpensation Cases

Recently, The Supreme Court in the casdloé New India Assurance Company Limited V.
Anand Pal & Ors* ordered rejection of compensation of awarded te Hrothers
(respondents) of the deceased victim under the Mdtbicles Act, 1988. In the present case,
the deceased died in an unfortunate vehicular antidrollowing this, the respondents filed
an application for compensation before the Motocident Claims Tribunal, Muzaffarnagar.
The court rejected the notion that the victim'séholder married siblings were reliant on his
income. Additionally, it observed that the victimasvresiding separately and not with his

20Krishna and Ors. v. Tek Chand and OFAD No0.1397 of 2013 (O&M)].

21 Motor Vehicle Act, 1988 Section 166.

22 Sebastiani Lakra and others v. National Insurancenany Ltd(2018) AIR 2018 Supreme Court 5034].
23 Reliance General Insurance Co. Ltd. Vs. Shashi Sh§2616 (9) SCC 627].

24The New India Assurance Company Limited V. Anand Par€2023 LiveLaw (SC) 1047.
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brothers. Additionally, the Court also opined tirathe absence of evidence to the contrary,
brothers and sisters would not be considered depgsdoecause they would either be
independent and earning or married or be dependerthe father. Here the apex court
overruled the compensation order of the Motor AentdClaims Tribunal.

Prioritizing Social Status and Notional Income in @Wmpensation Claims for
Unorganized Sector Workers in Motor Accident Cases

The Hon’ble Supreme Court of India in the cas&okrabibi and ors. v. oriental Insurance
Co. Ltd and or$® ruled after rejecting the previous order of High @and upholding the
MACT order for claim of compensation even in theetce of definite proof of the income,
the social status of the deceased is to be kgmtrispective where such persons are employed
in unorganized sector and the notional income iy event is required to be taken into
consideration. Further, the court opined, “It iSartunate to seek strict evidence with regard
to the income of the deceased. Even in the abs#frbefinite proof of the income, the social
status of the deceased is to be kept in perspeuthare such persons are employed in
unorganized sector and the notional income in amntis required to be taken into
consideration?® Similar Stance of Court was seen in the cas®lathand Dhanji Shah &
Anr. V. Mr. Noordam Iraj Ahmad & Or%, where the Bombay High Court ruled that lack of
evidence supporting the income of the deceased mugsstify ascertaining notional income
at the minimum tier of wage in determining compdiesa 'Future Prospects' ought to be
allowed for those with notional income. It partlijosved an order of the Motor Accident
Claims Tribunal, Mumbai, in an appeal against thiegensation awarded to kin of a deceased
of a motor accident.

Supreme Court's Landmark Directive: Pathbreaking Sthieme for

Implementation of Amended Motor Vehicle Act

In the case ofcohar Mohammed v. Uttar Pradesh State Road Transporporation and
Ors# the Hon’bleSupreme Court Directs NALSA To Prepare Schemerfgiémentation of

causing fatal injury to Gohar Mohammad, 24-yearMbhaging Director at DRV Drinks Pvt.
Ltd., was driving home when his car was hit fronhibe by a bus owned by the appellant.
The claimants (legal representatives of the deckadiled a claim petition seeking
compensation of Rs. 4,19,00,000 under various hédus Motor Accident Claims Tribunal
(MACT) awarded compensation of Rs. 31,90,000 tocthamants, to be paid by the insurance
company. The appellant, owner of the bus was elidiel for the compensation. The appellant
appealed the MACT’s decision to the High Court dfaAabad. However, the High Court

25 Kukrabibi and ors. v. oriental Insurance Co. Ltd amd Civil Appeal No. 5461 OF 2023 (Arising out of SLP
(C) N0.28102/2019).

26 SupraConcurring opinion of A.S. Bopanna, J. and PrasKamntar Mishra, J.

27 Mulchand Dhanji Shah & Anr. V. Mr. Noordam Iraj Anch& Ors [First Appeal No. 1005/2019 (Civil Appellate
Jurisdiction); 2022 LiveLaw (Bom) 11].

28 Gohar Mohammed v. Uttar Pradesh State Road Tramgparporation andOrs Civil Appeal N0.9322 Of 2022
[Arising Out of Special Leave Petition (C) No. 324#8018].
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dismissed the appeal, upholding the compensati@rdad by the MACT. On December 15,
2022, the Supreme Court upheld the High Court’sistimt, affirming the compensation
amount ordering that a scheme be prepared undeadbiss of NALSA and an affidavit
making suggestions on the implementation of the Rales, and the directions be produced
before this Court on or before the next date ohigs

Broadening Access to Compensation for Road AccideMictims

Further evident from the case Bfamod Sinha vs Suresh Singh Chaidhan which the
Supreme Court held that “It is not mandatory fog tlaimants to lodge an application for
compensation under Section 166 before the MACTrigapirisdiction over the area where the
accident occurred - Claimants can approach the MA@hin the local limits of whose
jurisdiction they reside or carry on business erdefendant resides”.

Preservation of Rights: Concurrent Compensation Clans under MV Act and
Workmen's Compensation Act

In the case oNarayan v Mrs. Sangita and Afir The Bombay High court held that the
compensation granted under chapter X of the MM dames not forfeit the right of the
employee to claim the compensation under sectiaf the 1923 Act as provided under
Section 167 of the M.V. Act. wherein a truck drivetho was the employee of the owner of
the truck met with a vehicular accident. As he hatiated compensation proceedings under
section 140 of the Motor Vehicles Act 1988 ("M.\tth), his claim for compensation under
the Workmen's Compensation Act 1923 (now Employ@espensation Act 1923) ("W.C.
Act") was not entertained by the commissioner.

These moves of the Supreme Court to incorporateinipdementation of the rules of the
motor vehicle acts gives the Human Rights angledhas the law of equity, justice, and good
conscience to the cases of Road accidents whéaseassumed to be the wrongdoer and
insurance company to be on a higher pedestal. fiteevention of Supreme Courts and High
Courts to evaluate the efficacy of the Motor Acaid€laims Tribunal (MACT) points out the
harmonious and Power Compromise between the Juditibquasi-judicial Body.

Special Focus: Hit-And-Run Cases and The Cause ofdtest

Hit-and-run in a legal term used to describe actilevhere the responsible party fails to stop
and fulfill their legal obligations. These obligatis typically include providing assistance to
injured parties, exchanging contact and insurant@mation, and reporting the accident to
law enforcement!

29 Pramod Sinha vs Suresh Singh Chaufansfer Petition(s) (Civil) N0.1792/2023 (Supre@eurt)].

30 Narayan v Mrs. Sangita andinr 2022 LiveLaw (Bom) 214].

31 Noel T. Dowling, Department of Current Legislatidriotor Vehicle Statutes: "Hit and Run"; ServiceRybcess
on Non-Residents, American Bar Association Journal, ¥7, No. 12 (December, 1931), pp. 796-798, 814 (
pages) <https://www.jstor.org/stable/25708428> Vésited on & March 2024.
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The concept of compensating victims of ‘Hit and Ragtidents was first introduced in 1982
as an amendment to the Motor Vehicles Act, 1938s8quently, the Motor Vehicles Act 1988
incorporated the Solatium Scheme, in 1989. Thigaincompensation framework was last
revised in 1994. The Solatium Fund Scheme of 1989 replaced by the "Compensation to
Victims of Hit and Run Motor Accidents Scheme, 2022s per GSR 163 (E) on February
25th, 20222

The current scheme was launched following the groms of the Motor Vehicles
(Amendment) Act 2019. Compensation under the scheasebeen revised to Rs. 2 lakhs and
Rs. 50,000 for death and grievous hurt, exclusiyetyvictims of road accidents involving
unidentified vehicles that flee the scene. If tifferaling vehicle is identified, the victim can
only claim under this scheme for grievous injuassdefined in the Indian Penal Code (1960).
Otherwise, claims should be made through the Matmident Claims Tribunal (MACT). A
dedicated Hit and Run Compensation Account wasbksiti@d in 2022 under the Motor
Vehicle Accident Fund. The General Insurance Cdusicesponsible for fund administration,
overseen by the Trust. Previously, New India Assceamanaged HIT & RUN cases. From
April 1, 2022, this responsibility transitionedttee GI Council. The Compensation to Victims
of Hit and Run Motor Accidents Scheme, 2022 ent#iiie establishment of Standing
Committees and District Level Committees for itplementatiory?

The case of th&tate of Maharashtra v. Salman KRashed light on the loopholes in the
existing legal framework concerning hit-and-runidients. Initially found guilty by the trial
court, Salman Khan was later acquitted by the BgmHagh Court despite his actions
resulting in the death of one individual and cagsserious injuries to several others. This
case, along with numerous similar incidents, empghdsthe pressing need for robust legal
measures to ensure justice for victims and deterdwffenses®

The deficiencies in the Indian Penal Code (IPG)va#id individuals involved in hit-and-run
accidents to evade accountability by fleeing thenscand easily obtaining pre-arrest
anticipatory bail. Meanwhile, victims were left $affer without police intervention or access
to medical assistance. Particularly in cases ogmuat night or in sparsely populated areas,
victims endured harrowing circumstances, deprivédracial medical support during the
critical 'golden hour' following the incident whémely intervention can save lives.

32 Motor Vehicle Accident Fund & Compensation to Mie§ of Hit and Run Motor Accidents Scheme, 2022,
Annual Report (FY 2022-23) prepared by Motor Vehidlecident Fund Trust General Insurance Council, <
https://morth.nic.in/sites/default/files/Annual-RepBY-2022-23-MVL.pdf> last visited 9th March 2024

33 bid.

34 State of Maharashtra v. Salman Kh@004 SCC(CRI) 337]

35 Upholding justice and safety: The controversy @umding the new hit-and-run law,
<https://lwww.barandbench.com/columns/upholdingigesand-safety-controversy-surrounding-the-newalnit-
run-law> last visited on f0March 2024.
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Transporters and commercial drivers are demandiagvithdrawal or amendment of Section
106(2) of the Bharatiya Nyaya Sanhita, 2628hey argue that while strict action in hit-and-
run cases is necessary, the new law has sevena flzat need reconsideration, introduces
enhanced punishment for death due to negligenggha&sizing accountability and prevention.
The law proposes penalties of up to 7 to 10 yemgrisonment for causing death by
negligence, promoting responsibility across varigastors and underscoring the value of
every life. According to the IPC, the maximum sectefor unintentionally killing someone
in a car accident was two years in prison, in the08A3%’

Concerns, Analysis and Suggestions

In the realm of tort law, the rationale behind pgdaws regarding road accidents carries dual
objectives. Firstly, there exists a stringent puaitstance aimed at deterring drivers from
reckless and negligent behaviors that could raaufatalities. This aspect underscores the
expressive function of the law, signaling a sotigtdolerance towards such conduct.
Conversely, there lies a parallel intent to pemaloffenders who attempt to evade legal
repercussions after causing death due to recklestngl The law imposes a positive
obligation on the offender to promptly report sirtidents to the authorities, with provisions
criminalizing any omission in fulfilling this dutylrhis imposition of legal obligation stems
from legislative intent to enforce moral respordipi towards accident victims. This
conversion of moral accountability into a legalydig not unprecedented in motor vehicle
accident cases. For instance, Sectiorfél8the Motor Vehicles Act, 1988 mandates drivers
to take reasonable steps to secure medical attidédnjured unless hindered by circumstances
beyond their control. Similarly, the significancé whether the offender fled the accident
scene was highlighted in the motor accidents cfaammework established by the Delhi High
Court in Rajesh Tyagi versus Jaibir Singh (2021Buch legal intricacies reflect tort law's
endeavor to balance punitive measures with mordllegal responsibilities in the aftermath
of road accidents.

The reason for the protest is concerned with theested provisions of the newly enacted
criminal laws related to compensation in Hit andhRuocidents unlikely the subject matter
statute, the Motor Vehicles (Amendment) Act, 20i®,which the Section 164 offers
compensation to victims involved in hit-and-run idents, amounts t&2 lakh for fatalities
and¥50,000 for severe injuries. Unlikely, the most estéd, Section 106(2)of the BNS has
the scope to be revisited. This section does niferdintiate between rash and negligent

% What is India’s new hit-and-run law? Why has itdleto nationwide protests? - Firstpost
<https://www.firstpost.com/explainers/what-is-ingliaew-hit-and-run-law-why-has-it-led-to-nationwigestests-
13567222.html> last visited o' @arch 2024.

37G.S.Bajpai  <https://www.thehindu.com/news/natioretiating-indias-new-hit-and-run-law explained/ aetic
67720776.ece > last visited ofi Blarch 2024.

38 Motor Vehicle Act, 1988 Section 134.

%9 Rajesh Tyagi versus Jaibir Singh (2021FA0 No. -842/2203, Delhi High Court Judgement
<https://judicialacademy.nic.in/sites/default/fiBsjeshtyagi.pdf> last visited off March 2024.

40 Motor Vehicle Act, 2019 Section 161

41 Bhartiya Nyaya Sanhita, 2024 Section 106(2).
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driving as two separate types. Further accordirgetction 106(Z§ of the BNS says it applies
to rash or negligent driving where if the drivepoets the matter to the police, they shall incur
a punishment of up to five years with a fine.

Arguably, to establish a fair and balanced apprdeadfability and punishment, it's crucial to
differentiate between rash driving and negligenvidg, assigning them distinct levels of
culpability?® Treating all incidents uniformly could unjustly gudice the individuals
involved. Assessing liability should account forrieas contributing factors in negligent
behavior, such as commuter conduct, road conditidighting, and similar variables.
Implementing a one-size-fits-all clause without sidering these diverse circumstances may
unfairly discriminate against drivers facing vaxyisituations.

Instead of imposing a uniform 10-year imprisonm&rm for all cases, it's advisable to
categorize them based on varying degrees of ligbilhis approach would alleviate drivers'
concerns and address ambiguities surrounding theséd. Specifically, it should be clarified
that different levels of liability will apply in G@s of accidents resulting in severe or minor
injuries, with Section 106(2) invoked solely in taisces of fatal accidents. Equating road
accidents resulting in minor injuries with crimirats is unwarranted.

Conclusion

The landscape of road accidents and compensatignitaindia presents a complex interplay
of legal, moral, and societal considerations. As ¢buntry marches towards its envisioned
Golden Era, the alarming statistics of road fatitand injuries paint a stark contrast to the
aspirations of progress and development. The awplidgal framework, rooted in principles
of tort law, criminal justice, and consumer proiact seeks to address these challenges while
balancing the interests of victims, offenders, society at large.

The foundation of compensation in tort law restshenfundamental principle that every harm
should have a remedy. In the context of road aotsjeompensation serves as a means of
redress for individuals who have suffered lossnjury due to the wrongful acts of others.
Through legislative enactments and judicial intetations, the legal system aims to uphold
principles of justice, equity, and good consciewtde providing avenues for victims to seek
restitution.

Recent legislative developments, such as the Mdghicles (Amendment) Act, 2019, and the
Bharatiya Nyaya Sanhita, 2023, reflect a growingogmition of the importance of
compensation within the criminal justice system.e3d laws not only impose punitive
measures on offenders but also emphasize the raodhllegal obligations of individuals

42 SupraSection 106 (1).

4 Tarun Sridharan, “What is the Difference Between Negligent Driving anRecklessness?”
<https://www.1800thelaw2.com/resources/vehiclegei/negligent-vs-reckless-driving/> last visited &a0"
March 2024.

44 0On the Truckers’ Protests | Economic and Politisaekly (epw.in) <https://www.epw.in /journal/ 2024
editorials/truckers%E2%80%99-protests.html> lastted at 18 March 2024.
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towards accident victims. The provision of compénsaunderscores the state's commitment
to addressing the needs of victims and ensuringuatability for wrongful conduct.

However, the implementation of these laws has emeoed challenges and controversies. The
introduction of stricter penalties for hit-and-rintidents, as exemplified by Section 161 of
the Motor Vehicles (Amendment) Act, 2019, has sedridebates and protests among
transporters and commercial drivers. The blankg@liegtion of punitive measures without
differentiation between rash and negligent drivimgs raised concerns about fairness and
equity in liability determination.

To address these issues, a nuanced and balancemhapgo liability and punishment is
imperative. Instead of imposing uniform penaltiise law should differentiate between
different degrees of culpability based on the ainstances of each case. This approach would
ensure that individuals are held accountable feirthctions while mitigating the risk of
unjust outcomes and unintended consequences.

The evolving legal landscape, influenced by prilegpf equity, justice, and good conscience,
underscores the importance of a holistic approadoimpensation for road accident victims.
As India progresses towards its goal of becomidg\eloped nation, it is imperative to create
a legal framework that not only deters negligertiawior but also ensures just and equitable
compensation for victims. By addressing the compesxand challenges of compensation
laws, this paper aims to contribute to the ongaliggourse on enhancing road safety and
justice for accident victims in India.

In conclusion, the quest for justice and accoufitghin cases of road accidents requires a
multifaceted approach that integrates legal, ethimad pragmatic considerations. As India
strives towards its goals of progress and developniemust prioritize the safety and well-
being of its citizens on the roads. By fosteringgal framework that balances the rights of
victims and offenders, upholds principles of fagseand equity, and promotes responsible
behavior, India can pave the way for a safer andenjiost society for all. It is through
sustained dialogue, collaboration, and innovatitrat tthe country can navigate the
complexities of compensation laws and chart a @uosvards a brighter future for its
citizens.
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A Ciritical Analysis of Digital Personal Data Protedion Act,
2023: An Emerging Trend in the Era of Privacy Refoms

Ananya Jairt

Abstract

In a time of astounding technical advancement amaving societal digitization, the critical need déta privacy
rights has become clear. Concerns over the secarity confidentiality of personal data have beerhhdgted by
the almost complete migration of human interactiansl commercial activity to online platforms. Asesult,
several nations across the world have started talsteps to implement thorough data protection lasvsare
actively considering doing so. India has also stdrthe process of creating a strong framework faadgecurity.
This initiative is the result of realizing how urglnlegislation in this area is needed, six yeafteathe Supreme
Court of India made history by recognizing privasyafundamental right guaranteed by the Indian Gantgin 2
Ultimately, the "Digital Personal Data Protectionct) 2023" marks a critical turning point in the lfieof data
protection in India. It emphasizes how dedicatedcihntry is to protecting its people's privacy imiacreasingly
digital age.

The goal of the Act is to provide a comprehenggall framework while maintaining personal data prtitat and
encouraging economic development and innovatigvith its rapidly advancing data protection lawsdia is
sending a clear statement about the value of detarity and privacy in the twenty-first century. §hegislation is

a significant step forward since it creates a negaldramework in India and is the first privacy Aatthe country
designed to protect individuals' personal informati In addition to highlighting the establishmerittbe Data
Protection Board of India, the Act outlines its méeatures and outlines the rights and obligatioh®oth people
and businesses with regard to the protection of peakdata? This paper examines the scope, applicability and
key provisions of the Digital Personal Data ProtentAct, 2023 along with the comparative analysisiite EU
Regulations. Further, the paper accesses the amgdle and ambiguities that may stand in the directid
adoption of the Act and the measures and recomntiengahat can be proposed for addressing them.

Keywords:Data Protection, Data Principal, Data FiduciarysBeal Data, Data Protection Board, Personal Data.

Introduction

The Indian Parliament enacted the Digital PersDaah Protection (DPDP) Act, 2023 early in
August of this yeat.After more than five years of careful deliberatitinis new legislation is
India's first comprehensive law pertaining to thet@ction of personal dafa.

15th Year Student, BBA LLB (H.), UPES Dehradun, Uttarakhd, Email Id: ananyaj008@gmail.com
2(2017)10 SCcC1.

3 The Digital Personal Data Protection Act, 2023Deloitte (Nov. 01, 2023), https://www2.
deloitte.com/in/en/pages/risk/articles/the-digjaksonal-data-protection-act-2023.html.

4 Karthik NachiappanPassage: India’s Digital Personal Data Protectiont/2023 ISAS NUS (Aug. 14, 2023),
https://www.isas.nus.edu.sg/papers/the-final-passadjas-digital-personal-data-protection-act-2023/

5 The Digital Personal Data Protection Act, 2023 (N22 of 2023) Gazette of India (Aug. 11, 2023),
https://www.meity .gov.in/writereaddata/files/Digli¥e20Personal%20Data%20Protection%20Act%202023.pdf.
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The 2023 Act is the fourth version of the bill caltrand the second iteration that was
introduced in Parliament. The 2023 Act is the fourérsion of the bill overall and the second
iteration that was introduced in Parliament. In 04 group of specialists created the first
draft, which was then distributed for public feedkh& The Personal Data Protection Bill,
2019 is the name of the bill that the governmebseguently presented in Parliament in 2019.
A legislative committee examined this version aelgéased its findings in December 2621.
Nevertheless, the government retracted this bdl, &m November 2022, the Digital Personal
Data Protection Bill, 2022, a new draft, was madailable for public comment. This draft
was quite different from earlier iterations, ane tP023 legislation mostly borrows from it
with some additional clauses that are relevartiéddsues this article seeks to answer.

A significant decision rendered by the Indian SapgeCourt in the 2017 case &ifistice K.S.
Puttaswamy and Anr. v. Union of India and &preceded these four drafts. This decision
proved that the right to privacy, which includeg thight to informational privacy, is an
integral part of India's basic right to life. Theling, however, did not specify the exact
parameters of informational privacy or provide airtsafeguards for this right. The
government's November 2022 draft, which departs filoe prior approach to data protection
law, serves as the foundation for the DPDP Act.

Nearly 700 million people in India are active imtet users, and 467 million of them use
social media, which generates enormous amountsgdhlddata. India is now the second-

largest internet market as a consequence. Digéal groduction, ownership, sharing, data
security, and the upkeep of mutual trust among tfat@smitters have increased relevance
now that it has become a ubiquitous business engble

The primary objective of the DPDP Act is to enhatlee accountability and responsibility of

entities that operate in India. These entities udel internet companies, mobile app
developers, and businesses that collect, storepauess the data of citizens. The legislation
places significant emphasis on the "Right to Psgyagvhich aims to guarantee that these

6 Starting with the Supreme Court’'s judgment dectarprivacy to be a fundamental right ustice K.S.
Puttaswamy and Anr. v. Union of India and Q&0 SCC 1, Supreme Court of India, 2017).

7 The Personal Data Protection Bill, 2018\Nov. 1, 2023), https://www.thehinducentre.comsfrurces /article
24561526.ece/binary/Personal_Data_Protection_BiB20.

8 Report of the Joint Committee on the Personal Dataeetion Bill, 2019 17TH Lok Sabha Secretariat (Dec. 16,
2021), https://eparlib.nic.in/bitstream /123456 B3%465/1/17 _Joint_ Committee_ on_ the _ Personata D
Protection_\Bill_2019_1.pdf.

° The Digital Personal Data Protection Bill, 202Ministry Of Electronics & Information Technology,
Government of India (Nov. 1, 2023), https://www.tgajov.in/writereaddata/ files/The%20Digital%20 &aral
%20Data%20Potection%20Bill%2C%202022_0.pdf.

10(2017) 10 scC 1.

11 The Digital Personal Data Protection Bill, 2022.

12 Dr. Kembai Srinivasa Radigital Personal Data Protection Act 2023 — A gactenger THE TIMES OF
INDIA (Aug. 21, 2023), https://timesofindia.indiates.com/blogs/kembai-speaks/digital-personal-daedseption-
act-2023-a-game-changer/.
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entities prioritize the privacy and data protectioghts of Indian citizens by operating
transparently and holding them accountable for thendling of personal data.

The DPDPA establishes a number of compliance stdadfor the gathering and use of
personal information. Since these clauses are vdlgeeCentral Government will likely need
to prescribe a lot of them. A memo about delegédgislation that lists the topics that the
Central Government has yet to prescribe via ridésdluded in the DPDPA. According to the
memorandum, as these are specific issues, it isatipal to include them in the DPDA itself.

This was probably added in response to compldiatisthe previous 2022 version, sometimes
known as the "2022 Bill," left a lot of ground te lsovered by regulations passed under the
main legislation. Notice requirements, the roletlbé consent manager, the notification

process for data breaches, parental permissiorcHibdren's data, grievances, exemptions
from processing personal data, and redressal mesese only a few of the topics covered by
the delegated law. In contrast to the 2022 Bile BPDPA also adds a number of new

illustrations to further clarify its contents.

Application & Key Provisions of The Digital Persond Data Protection Act, 2023

Scope and Application

Applies Only to Digital Personal Data'he DPDP Act, 2023 is only applicable to personal
data that is later converted from non-digital tgitdl form, regardless of how it was first
gathered?

Overseas ApplicabilityThe DPDP Act only covers digital personal datacpssed outside of
India if it is linked to an activity involving thprovision of goods or services to data subjects
(or data principals) in Indit.

Exclusions (i) Personal data processed by an individuabfor personal or domestic purpose;
(i) Personal data made publicly accessible by daga principal or any other person in
accordance with a legal duty are not covered byDiPBP Act!®

Data Fiduciary, Data Principal and Data Processor

A "data fiduciary is someone who, either by themselves or in collation with others,
chooses the cause and procedure for handling @érdata processing.The person to whom
the personal data belongs is known as fatd Principal'.l” In cases when the person in
question is a minor, the phrase encompasses thitsgbarent or legal guardian. If the person
in question has a disability, it also includes thegal guardian who is acting on their behalf.

13 Ishwar Ahuja and Sakina Kapadigital Personal Data Protection Act, 2023 — A Brignalysis BAR AND
BENCH (Aug. 22, 2023), https://www.barandbench.comfiams/view-point/digital-personal-data-protection
act-2023-a-brief-analysis.

14 Digital Personal Data Protection Act 2023 § 3(b).

15 Digital Personal Data Protection Act 2023 § 42cl.

16 Digital Personal Data Protection Act 2023 § 2(i).

17 Digital Personal Data Protection Act 2023 § 2(j).
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It is evident from this that the DPDPA only appliesdata pertaining to individuals. Any
individual who handles personal data on behalf dfata fiduciary is referred to as data
processot.18

Notice and Consent

Affirmative ConsentConsent must be free, explicit, informed, unctodal, and clear. It is
the fundamental legal foundation for processing@eal data. Such permission must be given
in the form of a definite affirmative action andlicate the data principal's acceptance of the
processing of her personal information for thendted usé?

Consent WithdrawalThe data principle is entitled to withdraw hermpission at any moment
and with the same simplicity as she provided The lawfulness of processing personal data
based on permission prior to its withdrawal will ineaffected by this kind of withdrawal of
consent.

Notice Prior to or in addition to any request for cortsennotice must be given to the data
principal explaining the nature of the personahdaging processed, its intended purpose, and
how the data principal can exercise her rightsitbdvaw consent, use the grievance redressal
process, and file a complaint with the Data PratecBoard (‘DPB’)?! If the data principal
provided consent for the data fiduciary to prochss personal data prior to the law's
enactment, then the data fiduciary may continuegssing the data principal's data until the
data principal withdraws her consent in responstgonotice, and a similar notice must be
given to her as soon as it is reasonably practcabl

The DPDP Act amended the concept@éé&med consehtwhich was intended to be used for
processing personal data for specific special wse< without the consent of the data
principal but was originally envisioned in the dr&fil released in 2022.

Consent Manager

A person who is registered with the Board and sea® a single point of contact for data
principals to grant, manage, evaluate, and revo&emigsion via an easily accessible,
transparent, and interoperable platform is knowa asnsent managér. Consent managers
will answer to the data principle and will be re®uai to act in the data principal's best interest
and fulfill any duties that may be stipulatéd.

18 Digital Personal Data Protection Act 2023 § 2(k).

19 Digital Personal Data Protection Act 2023 § 6.

20 Digital Personal Data Protection Act 2023 § 64cl.

21 Digital Personal Data Protection Act 2023 § 5.

22 Digital Personal Data Protection Act 2023 § 2(g).

23 Rajdeep & Joyeeta Banerjdgecoding the 'Digital Personal Data Protection A2623, FORBES INDIA (Oct.
06, 2023), https://lwww.forbesindia.com/blog/legaldecoding-the-digital-personal-data-protection2423/.
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Processing for Legitimate Purposes
A data fiduciary is permitted to process a dataqpial's personal data for the following
legitimate purposes without the data principalissemt: processing for employment purposes,
medical emergency response, performing legal fanstiproviding services or benefits to the
data principal on behalf of the State, complyinghvaourt orders or judgments, etc.; these are
just a few examples of the situations in which & gaincipal has voluntarily shared personal
information and has not objected to such processing

Obligations of Data Fiduciary

Compliance with the DPDP Act is the responsibitifydata fiduciaries, and this includes any
processing of personal data carried out on thdialbdoy a data processor. Data fiduciaries
must guarantee the integrity and completeness pipansonal data they handle if it will be
shared with another data fiduciary or used to maéeisions that might impact the data
principal. If the data principle withdraws her péaion or if it is reasonable to believe that
the intended purpose is no longer being met, ddtecifiries are also expected to delete the
personal data, unless such retention is esseatilddal compliancé!

Significant Data Fiduciaries

Depending on a number of variables, including theoant and sensitivity of processed
personal data, the danger to the data principajists; state security, etc., the Central
Government may designate any or all data fiducasi® major data fiduciariésAdditional
requirements for significant data fiduciaries ir#uappointing a person to serve as a data
protection officer with a base in India, appointing independent data auditor to assess
compliance with the DPDP Act, conducting periodiediéss and data protection impact
assessments, and taking other actféns.

Notification of Personal Data Breach
In accordance with any applicable regulations,déiea fiduciary must notify the DPB and any
impacted data principal of any personal data brestéh

Data Principal Rights and Duties

The DPDPA grants data principals the following tggtihe ability to access information about
personal datd, including a summary of the data being processelunderlying processing
activities, and any other information as prescriltbé ability to correct and erase personal
dat&® the ability to designate a representative toacttheir behalf in the event of their

24 Digital Personal Data Protection Act 2023 § 8.

25 Digital Personal Data Protection Act 2023 § 2(z).

26 Namita Viswanath, Shreya Suri, Nageeb Ahmed Kakiihil Vijayanambi, Ruhi Kanakia,The Digital
Personal Data Protection Act, 2023 The End Of ThegiBning? INDUS LAW (Aug. 2023),
https://induslaw.com/publications/pdf/alerts-2028wonal-data-protection-bill-twenty-three.pdf.

27 Digital Personal Data Protection Act 2023 § 2(u).

28 Digital Personal Data Protection Act 2023 § 12.

29 Digital Personal Data Protection Act 2023 § 12]1cl
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incapacitation or death and right to grevience redres8alhe DPDP Act mandates that data
fiduciaries provide data principals with easily @ssible grievance redressal methods. In this
sense, before contacting the DPB, the data prihaipast have exhausted all available
grievance redressal channels.

Cross-border Transfer of Personal Data

Unless the Central Government prohibits such teartsfany notified nations, a data fiduciary
may transmit personal data to any other natioreoitory for processing® The DPDP Act
employs a blacklisting strategy that suggests gemsonal data may be transferred freely
unless it is intended to be sent to a region oionathat the Central Government has
designated as "blacklisted." Having said that, BiRDP Act makes it clear that any other
sector-specific legislation or regulation that isnihe transfer of personal data outside of India
or offers a higher level of protection for certaypes of personal data or a class of data
fiduciaries will take precedenég.

Data of Children and Individuals with Disability

Processing personal data pertaining to children peoble with disabilities requires the
verifiable permission of their parents or legal mli@ns3* The DPDP Act forbids tracking or
behavioral monitoring of children, as well as taegeadvertising aimed at them and the
processing of children's data that might have atieg impact on their wellbeing. Notably,
the DPDP Act gives the Central Government the tgbib waive the need to get parental
approval and the ban on behavioral monitoring fertaan groups of data fiduciaries and
processing. Additionally, it gives the Central Goweent the authority to exempt data
fiduciaries from some requirements when processhilgiren's data, even when the children
are older than 18 but still under a specified &ge.

Data Protection Board of India

It is an enforcement body, which will have the auity to order any immediate corrective or
mitigating measures upon receiving notification @f breach involving personal data,
investigate the breach, levy penalties for non-d@npe, inspect any document, summon and
require attendance of any individual, &¢Jnder the Telecom Regulatory Authority of India
Act, 1997, theTelecom Disputes Settlement and Appellate Trib(RASAT)was formed’
Within the designated timeframe and in the requivegt, an appeal against a DPB ruling may
be filed. The Supreme Court of India may hear greapagainst the TDSAT's decision.

30 Digital Personal Data Protection Act 2023 § 14.

31 Digital Personal Data Protection Act 2023 § 13.

32 Digital Personal Data Protection Act 2023 § 16]1cl

33 Digital Personal Data Protection Act 2023 § 162cl

34 Digital Personal Data Protection Act 2023 § 9/1cl.

35 Digital Personal Data Protection Act 2023 § 2(f).

36 Digital Personal Data Protection Act 2023 § 18.

37 The Telecom Regulatory Authority of India Act 19974.
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Voluntary Undertaking
The DPB may also accept a voluntary undertakingnfra person who is going to be
prosecuted for breaking the law. This voluntaryenteking may include an assurance to: (a)
take action within a time frame set by the DPB;r@djain from taking specific action; and/or
(c) publicize the voluntary undertaking. Insofarthe contents of the voluntary undertaking
are concerned, legal procedures will be barreddhsin undertaking is approved by the DPB.

Penalties

Monetary Penalties for Breaclt the completion of an investigation, the DPByniapose
financial penalties up to INR 250 crores, dependinghe kind of violatiorf® The amount of
fines may depend on a number of variables, sucth@kind, severity, and length of the
breach, the type of personal data compromisedyapeatability of the breach, and if the
defaulting party has profited or averted loss amasequence of the breach, among other
things.

No Compensation

Data principals whose personal data has been coniged are not entitled to compensation
under the DPDP Act. This is different from the Imf@tion Technology Act of 2000, which
permits impacted data principals to sue a datecigty for damages if the latter neglected to
put appropriate security measures in place, leaminmjust loss or gain.

Having said that, the DPDP Act imposes certaingations on the data principals, including
the need to provide only verifiably authentic imf@tion, refrain from pretending to be
someone else while supplying personal data forracpkar purpose, and refrain from filing

baseless or fraudulent grievances or complaints thi¢ DPB or a data fiduciary. If the data
principals fail to fulfill their obligations, thesnight face penalties of up to INR 10,000.

Exemptions

The DPDP Act excludes from application: (a) alitsfprovisions when processed by specific
notified State instrumentalities for purposes swh maintaining public order, India's
sovereignty and integrity, etc.; and (b) some ®fprtovisions when processing is required for
purposes such as enforcing a legal right or clam@rging or amalgamating, investigating or
prosecuting an offence, eftAdditionally, the DPDP Act gives the Central Gavwaent the
ability to notify some data fiduciaries, includistartups, that they are excluded from certain
responsibilities, such notice and retention reguésts, those that apply to substantial data
fiduciaries, etd®

38 Digital Personal Data Protection Act 2023 § 33.

39 Digital Personal Data Protection Act 2023 § 17.

40 Ashima Obhan and Vrinda Patodiaglia: A Study On The Digital Personal Data ProtentBill, 2023 Mondaq
(Aug.10,2023), https://www.mondaqg.com /india/dapeetection/1353488/a -study-on-the- digital-perdateta-
protection -bill-2023-.
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Conflict with already-existing Laws

The DPDP Act's provisions will be added to existiaggs, not replace them. Nevertheless, to
the extent that a provision of this Act conflictglwa provision of any other legislation that is
now in force, the provisions of this Act must havirity.**

Comparison of DPDP Act with EU’'s GDPR

The General Data Protection Regulation (GDPRy an EU and EEA data protection
legislation that attempts to simplify internatiofmlsiness rules by standardizing laws across
the EU. Replacing the 1995 data privacy regulatod giving people control over their
personal data are its two main goals. It has beesffect since May 25, 2018, and its main
goal is to protect individual rights while supemmig data transmission outside of the £U.

On the other hand, approved by both chambers dfaRamnt in August 2023, thBigital
Personal Data Protection Act 2023 (DPDP#Ag the first comprehensive data protection
legislation in India. Protecting the privacy of gemal information belonging to Indian
citizens is its main goal. This act, which introdscextensive provisions for data privacy,
represents a major turning point in India's datdqation environment.

Goals and Scope of the GDPR and India's DPDPA
The GDPR's primary goals are as follows:
e giving residents and people back control over theisonal data
« streamlining the regulatory environment for multioaal corporations by bringing all
EU regulations into uniformity
» preventing unauthorized use, disclosure, or desbruof personal data

Regardless of the organization's location, all canigs managing personal data of persons
inside the EU are subject to the GDfR.

In relation to the PDPDA, its goals consist of:
e preserving the confidentiality of Indian individsapersonal information
e promoting the appropriate management of personal da
« allowing people to have control over their persanfidrmation
¢ Encouraging innovation and financial progress

Regardless of an individual's actual location,ealflities processing personal data of persons
inside India are subject to the PDPE/A.

41 Digital Personal Data Protection Act 2023 § 382cl

42 GDPR vs. India's DPDPA: Analyzing the Data ProtectBill and Indian Data Protection Landscapgecure
Privacy (Sep. 30, 2023), https://secureprivacyi@jfcomparing-gdpr-dpdpa-data-protection-laws-edigt:~:
text = However%2C%20there%20are%20also%20some,ardP@2BA%20to%20ensure%20compliance.

43 General Data Protection Regulation, 2018, httpp#dgnfo.eu/.

44 Digital Personal Data Protection Act, 2023.
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The Similarities
The GDPR is a significant piece of legislation teatves as a model for privacy regulations
throughout the globe and highlights the signifi@araf protecting peoples' privacy in a
connected society. There are notable parallelsdeithe GDPR and the Indian DPDPA.

Anonymized data excluded

The DPDPA and the GDPR both stress the value & saturity and exclude anonymized
data from their purview since it does not jeopadihe rights or privacy of persons.
Nevertheless, the DPDPA raises concerns aboutffiiies of data anonymization and the
need for advanced methods of privacy protectiotiniplying that anonymised data may still
be governed if re-identification is feasible.

Processing of data without consent allowed in ceritacases

The GDPR and the DPDPA both authorize processindatd without express consent in
some instances, such as managing medical criseeeting legal requirements. By offering
guidance for appropriate data processing, theseptinns seek to strike a balance between
the need for data protection and essential orliegandated acts.

Consent standardization

In accordance with the GDPR and DPDPA, permisswnhe processing of personal data
must be freely provided, explicit, informed, andowh the subject's knowledge and
willingness. The DPDPA adds a need for multilingaatessibility in permission forms to

encourage inclusiveness, while both rules requieeific goals for data collection and a legal
basis for processing.

Significant Data Fiduciary

According to the DPDPA, an organization that masagsizable quantity of sensitive data is
considered a "Significant Data Fiduciary" and isisthliable to a greater number of
responsibilities. This reflects a worldwide trendwéards strengthening data protection
procedures and boosting accountability and is amiil GDPR in that it involves designating
data protection officers to guarantee compliandé data protection laws and regulations.

The Differences

Personal Data Categorization

GDPR: Based on sensitivity and kind, it identifies grewgd personal data that have different
compliance obligation®.

DPDPA: Does not create distinct categories; compliangairements are the same regardless
of the kind of data.

45 Covington & Burling LLP,Comparison: Indian Personal Data Protection Bill 20ds. GDPRPrivacy Security
Academy (Nov. 01, 2023)https://www.privacysecurityacademy.com/wp-content/ugs(2020/05/Comparison-
Chart-GDPR-vs.-IndigPDPB-2019-Jan.-16-2020.pdf.
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Application to Offline Data

GDPR: Applies to offline information kept in cabinets@dcuments.

DPDPA: Does not apply to traditional paper records; Iy@overs digital or digitized data.

Mandatory Notice Requirement

GDPR: Regardless of permission, notice during data attipn is required®

DPDPA: Only in cases where data processing depends amgséon is notification required.
Notice Content

GDPR: Demands substantial information even in casesevb@nsent is not needed.
DPDPA: Provides strict content criteria and focuses arcating persons for consent.

Children's Data
GDPR:Unlike DPDPA, it does not specifically addressegafarding children's data.
DPDPA: forbids handling dangerous data without gettinggvaarental approval.

Grievance Redressal
GDPR: Enables people to contact authorities directlyeiag of going via controllers.
DPDPA: Requires people to first try to resolve issuesiwhe controller.

Data Transmission Across Borders
GDPR:Different degrees of transfer permission are predidnder the GDPR.
DPDPA: Enables the national government to limit the flofvdata to certain countries.

Notification of Data Breach:
GDPR: Naotification is only necessary where there isgmiicant danger.
DPDPA: Demands that authorities and impacted partieobgead of any violations.

Consent Managers
GDPR:Does not include this clause.
DPDPA: Provides Consent Managers to help people managectinsents.

Voluntary Undertaking
GDPR:There is no such clause in GDPR.
DPDPA: Permits voluntary agreements in order to avoidllegtion.

46 Kurt Wimmer, CIPP/E, CIPP/US, Gabe Maldoff and Didmse, COMPARISON: Indian Personal Data
Protection Bill 2019 vs. GDPR APP (Nov. 1, 2023), https://iapp.org /media/pdfsource_ center/ india_ pdpb
2019 _vs_gdpr_iapp_chart.pdf.
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The DPDPA approaches data protection differentynfits international counterparts, such as
the GDPR, by emphasizing trust and the ethicalgabbn between data controllers and the
subjects.

Key Concerns & Ambiguities in The Act

Ambiguities in Definitions

Any law's efficacy depends on how clear it is, aviten it comes to data protection, this is
especially true. Interpretation and use of the @et complicated by ambiguities in important
terminology, such as "personal data". This sentémsemewhat abstract in addition to being
ambiguous in its meaning.

Will sensitive information fall within the scope @krsonal data, including images, audio,
video, metadata, analytics, and so on? Is it plessibcreate different rules for public, private,

sensitive, and personally identifiable informati¢fll) data? The precise definition of a

negative impact on a child's wellbeing resultingnirthe processing of their personal data is
not entirely apparent. The Act's capacity to corghjeshield people from possible privacy

intrusions is hampered by this uncertaitity.

Difficulties with Enforcement

Although the Act specifies fines for noncompliantbere are real difficulties with its
enforcement procedures. If data fiduciaries daflloW the rules, they risk fines of up to INR
250 crores. A thorough awareness of the latestloleweents in cyber risks and data security
procedures is necessary for both investigatingpaodgecuting organizations for data breaches
or violations* Increasing the capacity of regulatory agenciasperaging cooperation with
cybersecurity specialists, and putting preventatiaasures in place to stop data breaches are
all part of strengthening the enforcement framewdtlirthermore, tackling cross-border
issues necessitates international collaborationth@doordination of enforcement measures
across countries.

Finding the Correct Balance Between Privacy Protiect and Innovation

One of the Act's main challenges is finding thealdealance between protecting privacy and
promoting innovation. Although rigorous laws areessary to protect personal information,
an overly onerous system might impede technologicagiress and prevent the creation of
data-driven solution®. To make sure that the Act changes in step witthnelogical
advancement, policymakers must have ongoing coatrens with industry players, digital

47 The Digital Personal Data Protection Bill, 202®RS India (Nov. 01, 2023), https://prsindia.ordltfack/
digital-personal-data-protection-hill-2023.

48 Ananya ChaudharyThe Impact of the Digital Personal Data Protectidnt 2023 on Privacy Rights in India
Prime Legal (Nov. 1, 2023), https://primelegal.BDZ3/09/24/the-impact-of-the- digital-personal- dptatection -
act-2023-on-privacy-rights-in-india/.

49 Ananya ChaudharyThe Impact of the Digital Personal Data Protectidnt 2023 on Privacy Rights in India
Prime Legal (Nov. 1, 2023), https://primelegal.B23/09/24/ the-impact-of-the-digital - personaledptotection -
act-2023-on-privacy-rights-in-india/.
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innovators, and privacy advocates. Enforcing thad&mentals of data security while
addressing the dynamic environment of digital irat@mn requires the implementation of
systems for frequent inspections and upgrades.

Exemptions for National Security

The Act gives wide exemptions for the gatheringlata for national security purposes, which
might undermine individual rights and open the dtmmunauthorized monitoring. There is
cause for worry over the possible exploitation abdse of personal data by state actors due to
the absence of clear control procedures and establibounds for these exemptions. This
mismatch between personal privacy and national régcrequires additional thought and
creative strateg$f.

Inadequate Enforcement Mechanisms

The Data Protection Board of India, the Act's needyablished regulatory agency, is unable
to implement the law. There are questions aboutefffieiency of the system in holding
offenders responsible due to its limited investmatcapabilities, budget limitations, and
ambiguous grievance redressal processes. This flaght give data corporations the
confidence to flout the Act's rules, endangeringrutata and undermining public confidence
in the legal systertt.

The Act's Silence on Emerging Technologies

There is a glaring gap that might lead to possalbleses and privacy breaches due to the Act's
omission to cover cutting-edge fields like Al, Geateve Al, GPT-based models, ML,
biometric data, ete? There are special concerns associated with igethitft and abuse with
these new technologies. The Act's lack of discusgio these matters exposes people's
personal information to these new dangers.

Definition of child different from other jurisdictons

The definition of a child under the Act is diffetdnom that in other jurisdictions with regard
to the processing of kid data. The Act establigshesnsent age below 18, but it is above 13 in
the USA and the URS This difference raises questions about verifigideental permission
since it might make it less anonymous to use ttexnet if each user's age is verified.

Conclusion and Recommendations

With India's sizable internet user population, datation, and involvement in international
commerce and investment, the DPDPA marks a maggrile personal data protection that has
been long needed. Previous data protection regakativere not entirely comprehensive or

01d.

5d.

52 SupraNote 44.

53 Children's Online Privacy Protection Rule ("COPPA®®deral Trade Commission, USA (accessed on Nov. 01,
2023), https://www.ftc.gov/legal-library/browse/esichildrens-online-privacy-protection-rule-coppa.
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precise, even if they placed requirements on dateegsors and offered some protection for
data subjects. The DPDPA prioritizes individualpdy and gives people greater control over
their personal data, overhauling the present framnlewy replacing and deleting the existing
rules. It seeks to strengthen the enforcement oplps’ data rights and stop the improper use
of personal information.

The DPDP Act has been criticized, nevertheless.eSoomtend that it may stifle innovation
and is too restrictive. The Central Governmentdgseat deal of influence over how personal
data is processed, raising concerns about the tigBaess of privacy protection for
individuals. Given the importance of these regalal function and influence on privacy
rights, the DPDP Act's frequent use of the term rfemy be prescribed" raises questions
regarding the restrictions that the Central Govemmimmay enact via delegated legislation.
Similar to what the Ministry of Electronics and dnfnation Technology (MeitY) did for
online gaming regulations in 2023, it is advisedttthe Central Government establish a
consistent process for issuing these regulatimetyding involving stakeholders from various
industries in regular consultations.

Finally, it is critical to include a transition ped that gives companies ample time to modify
their operations and comply with the provisionshef DPDP Act. Data fiduciaries could need
to make major modifications as a result of the maare stringent requirements. If there is no
transition time, there may be widespread non-campk with the DPDP Act. Providing a
long enough transition period will guarantee th@hpanies can easily implement the required
changes and comply with the Act's requirements.

Furthermore, it is worth noting that the Ministri EBlectronics and Information Technology
(MeitY) states that the Digital India Act (DIA), wdh will displace the current IT Rules,
would soon complement by the DPDP®:urther, there are soomnecommendationsvith the
aim to fill the gaps in the current legislation:

* Government Accountabilitysovernments that are acknowledged as major @hteidiries
are required to closely follow the exemptions fgitimate government data storage. This
highlights how important it is to include this coame@nt in the DIA for thorough and
responsible data management.

» Clarity in Definitions and ConseniThe law must provide exact definitions for phsase
like "sensitive data,"” "consent,” and "lawful pusps," especially when it comes to
biometric data. For the purpose of avoiding abusd anabling people to make
knowledgeable choices about their personal da¢ajg® definitions are essential.

54 Ministry of Electronics and Information Technolodyovernment of IndiaDigital India Act Press Information
Bureau (accessed on Nov. 01, 2023), https://pibig@ressReleaselframePage.aspx?PRID=1948357.

55 Shravishtha, Ajaykumaramoha and BasrurvaishnavirGha he Digital Personal Data Protection Act, 2023:
Recommendations for Inclusion in the Digital Indiat Observer Research Foundation Onine (Oct. 30, 2023)
https://www.orfonline.org/research/the-digital-p@mal-data-protection-act-2023/.
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¢ Industry Alignment and Emerging Technologi€se DIA need to bring data processors
and fiduciaries from different industries into cdrapce with the laws already in place.
To maximize the potential for data security, precmlicies pertaining to developing
technologies—especially artificial intelligence—sibbe included.

e Legislation Dedicated to Healthcare Datdhe DIA need to give priority to enacting
legislation specifically controlling health datance there is currently no particular
healthcare statute. Beyond breach management,lgbislation must include robust
cybersecurity safeguards, unify healthcare reguiatiand protect people.

* Boosting the Data Regulation Regimkn order to combat fragmentation in data
regulation, recommendations emphasize the necedeityprecise definitions, the
incorporation of developing technologies, and thevedopment of extensive policy
frameworks. By taking these steps, the regulatgsyesn will be strengthened and made
more adaptable to the changing digital world.

To sum up, it is crucial that these ideas be implatied successfully in the subsequent DIA.
In order to secure data protection and privacytsigh India and to handle the problems
provided by the fast expansion of technology, iiniperative that they be integrated into a
strong, flexible, and all-encompassing legal frarmeuw
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Parliamentary Privileges: Balancing Legislative
Immunities with Public Interest

Hitika Agrawal*

Abstract
Parliamentary privileges are the privileges thateaenjoyed by the members of the parliament andsthi
assembly under Articles 105 and 194 respectivéigs@ privileges have a long history in India angéaot been
available to the parliamentarians and now with theffort, we have these privileges that are importantthe
smooth functioning of the democracy. These prigdehave increased and now there are various types of
privileges like freedom of speech, freedom to condioe proceedings of the house, freedom to pulilish
proceedings of the house, right to exclude strasgetc. These privileges are important but the powemake
these privileges and to punish for their violatisnwith the parliament which has caused problemspitvser of
the parliament is absolute and as the saying gasgep corrupts and absolute power corrupts absoluselyhere
is a need to set limitation to these privilegese Judiciary also has a different stance on thisiccgnd there is a
tussle between the judiciary and the parliamenttos topic as there is a responsibility on the lanptotect the
rights of the people also. There are various lodphaegarding these privileges and there is a neegut a
limitation and codify these privileges so that thés no misuse of these privileges. With the SitarSjudgment, it
is again highlighted why there is a need to plademaon these privileges and now the parliament khawrk on
these privileges and should make a way so that {iegéeges can be questioned in the court alsowthere is a
violation of the rights of the people.

Keywords: Parliamentary privileges, Article 105 and 194, tdist of parliamentary privileges, Fundamental
rights, judiciary’s stance, loopholes, codificatidsita Soren Judgment.

Introduction

Parliamentary privileges are crucial instrumentst thnable the legislature to carry out its
mandate without fear or favor in a variety of sitoes and meet the public's reasonable
expectations. A member of the parliament or a $tafislature may use these particular rights
to carry out certain actions that they would noibée to carry out outside of the legislature.
"Parliamentary privilege is the sum of certain tgghnjoyed by each House collectively and
by Members of each House individually, without whithey could not discharge their

functions, and which exceed those possessed by btiikes or individuals," was stated by

the eminent constitutional theorist Sir Thomas EeskMay. In laymen’s language Despite

being outlined in a constitutional clause or legildhe privilege is essentially an exception
from general or ordinary law that is open to albjple, regardless of their history or rank.

These privileges apply not just to individual memsigut also to the houses.

Every time there is an allegation of a breach afigraentary privilege, the legislature or one
of its committees discusses the issue, and theomditypically denied. The story ends there

1 National Law Institute University, Bhopal, India, Emald: hitikaagrawal2004@gmail.com.
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when a brief press article appears. Although Mrdirh Gandhi's case involving the purported
breach of privilege garnered a lot of interest preks coverage in late 1979, it was unable to
produce a thorough and persuasive consideratiotheofpoints brought up. Sometimes it
makes one wonder if even legislators, or the mesnbethem, are fully aware of the rights
and benefits guaranteed by the constitution theyt #ttually enjoy. Parliamentarians have the
option to raise a "question of privilege" in theeat/that any privilege is violated or they are
found in contempt of the House. But the people thekauthority to take action against those
who misuse their privilege.

The power privileges and immunities of the statgslature and its members, as well as the
Indian parliament and its members, are dealt withatticles 105 and 194 of the Indian
constitution, respectively. The rights of Indiarrligenentarians are not listed in full in this
constitution. Since the House of Commons' privilegethe outset of the constitution is
specifically mentioned in Section 3 of each of thgsovisions. Therefore, it essentially
addresses every privilege that was in place inHbese of Commons on January 26, 1950.
These articles served the objective of demonstgydliat legislators and their members should
have certain privileges in order to carry out thokities and functions without interruption or
hindrance, given their high and honorable positiod the significance of their job. However,
the lack of a definition of the privileges in baitticles made the position unclear.

History of Parliamentary Privileges in India

The country's legislative privileges were origigadistablished by the Government of India
Act, 1919, while the Bengal Civil Withesses Actl&60 gave legislatures the authority to call
witnesses. The Act granted Indian parliamentarcantain restricted privileges. It guaranteed
the Central Legislative members' freedom of spestdiing that no member could be held
legally accountable for anything they said or vobedin the House. However, there were so
many restrictions on this freedom that members ghout was preferable to voice their
opinions outside of the House. The Act of 1935rthd significantly alter the situation. During
the interim time between the two Acts (1919 and5)9&wmakers from both the Central
Assembly and the Provincial Councils loudly andstantly objected that they did not have
any rights worth the name.

The Indian legislators believed that unless theddoof Commons was granted to them and
their legislatures, and the presiding officers ilih were given the punitive powers, they
would not be able to defend themselves againststifigd, motivated, malicious, and
unwarranted criticism from the public and media.eWlit was brought to the Chair's attention
that certain members of the House were being upfaifluenced when casting their votes,
the Chair was limited to issuing a few rebukes.

Over the years, Indian legislators have persisteatiempted to achieve parity in matters
pertaining to privileges and other matters. Forngpla, in 1929, member Ishwar Singh's
move in the Assembly was met with opposition frdra GGovernment; The House agreed to
Sardar Saran Singh's 1937 request that a privilegton be heard right away and given
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priority over the day's activity; and in the Coungf State, Muhammad Suhrawardy's move
could only result in the Government assuring hiat tiis resolution had been nofed.

Although the Government of India Act, 1919 gaveidmndawmakers the right to free speech,
it forbade freedom of arrest during legislativessass. Any member who the government
deemed inconvenient may be arrested at any tinteeohasis of a real, fictitious, or imagined
civil or criminal complaint. Thus, during the detiem of such member, contentious
procedures that are likely to arouse the inconvenmember's involvement, support, or
eloquence could be implemented.

Up until 1925, there was no protection againstsarfer members of Indian legislatures in
both criminal and civil actions. The matter wasrded unworthy of even a consideration by
the Conference of Presidents and Deputy Presidértsgislatures, which convened in 1923
under the direction of Sir Fredrick Whyt¢lowever, the Reforms Enquiry Committee, which
was established in the early 1920s to investighee dctual operation of the 1919 Act,
suggested that members of Indian legislative bogtstablished under the Act be barred from
acting as jurors or assessors and that they bstedrer imprisoned for a week prior to and
following the legislature's sessions. However, ethes limited immunity from arrest could
not be regarded as a privilege because it wasnohtded in the Government of India Act of
1919, the current constitution. It is importantriote that British Parliament members are
exempt from arrest in civil proceedings forty dégsore to or following House or Committee
meetings. There didn't seem to be any good reasofiniiting the time frame for Indian
lawmakers to only 14 days in this regard.

The Conference of Presiding Officers, which wasas@mally held to discuss the issues the
various presiding officers faced while carrying dbeir duties, was a crucial forum in
addition to the legislature's houses. This was @albe true when these honorable people
were completely helpless to take any action, nehau cases of contempt for the house they
presided over. In many respects, these confergilagsa pivotal role in the development of
parliamentary privilege in India. By pretendingrépresent the Indian people, the conferences
made a mockery of the parliamentary democraticesydiy focusing on the helplessness and
limits that the legislators in charge of India hadperate undér.

Both the 1925 Conference of the Presiding Officamd the Reforms Enquiry Committee
("Mudiman Committee") believed that the courts dtdaefrain from interfering too soon in
legislative matters. The occurrence of this kind noéddling even disturbed the Indian
government, which advised the Secretary of Staténftia to revise the 1919 Act by adding a
new clause that would make courts ineligible to diedn legislative matters. Rather from
taking immediate action, the Secretary of Statemenended that the Government postpone

2 Indian Legislative Assembly Debates, vol. IV, 28gA1937, pp. 368-85, 24 Aug 1937, pp. 446-53: Guvent
of India, Reform Office, F. no. 53/57 Fed, 193.

3 Govt of India, Legislative Deptt, Deposit Procewi, April 1924, File no. 15 A&C.

4 Hans RajEvolution of Parliamentary Privileges in IndidSTOR, Vol. 41, No. 2 (June 1980).
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the idea until the Government of India Act was d@ddpa suggestion that the Government
duly accepted.

During their battle, which ultimately proved to fraitless in terms of material achievements,
Indian lawmakers endured abuse from people, thaanadd the government. However, the
fight was worthwhile as the justification for theiileges had been established, and it was
clear that they should be included in the indepehtiaia’'s Constitution from the start.

Parliamentary Privileges in India

The unique rights that an individual or group ofliinduals have that are not subject to
ordinary law and that no one can use against itigidual or group are known as privileges.
The three types of Parliamentary privileges aréobsws: (i) those that apply to each House
of Parliament collectively and against each citiasrwell as to individual members; (ii) those
that apply to both Houses jointly; and (iii) thakat apply to each House individually against
the citizen. Some of the important privileges tlaaé provided to the members of the
parliament and the state legislatures are:

Immunity from court proceedings and freedom of speeh:

In the parliament, open, honest, and fearless deisafundamental to the parliamentary
system of government. Freedom of speech is crimia body like the parliament because it
allows its members to voice their opinions withewdrrying about facing consequences for
transgressions like insinuation or defamation.h@ 17th century, the case of Sir John Elito
solidified the principle of free speech in parliarheéArticle 105 (1) and 194(1) deals with this
privilege. In actuality, members of the House ntedr freedom of speech in order to carry
out their legislative duties effectively. Withotit people might not feel safe enough to express
their thoughts and opinions in the House. The faat members of Parliament are immune
from civil or criminal lawsuits for any remarks disclosures they have made, votes they have
cast in the House or one of its committees, orro#dedions, emphasizes how important this
protection is.

In Tej Kiran Jain v. Sanjeeva Reddthe Supreme Court ruled that "anything said dutie
course of that business was immune from proceentingny court once it is proven that
parliament was sitting and its business was bemagsaicted." As clause (2) expressly states,
the protection is not restricted to just wordsl#o includes any vote he casts in parliament or
on any committee within it. The freedom of speeduld apply to other activities as well,
such as notifications of motions, questions, cort@aiteports, or resolutions, even if they are
not specifically mentioned in the proceedings ofhedlouse. It should be emphasized that
Article 105(1) is subjected to the rules and stagdirders that regulate the procedure of the
parliament and also to the requirements of the t@atien.

5 Tej Kiran Jain v. Sanjeeva Redd$970) 2 S.C.C. 272.
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In the highly publicized case @&.V. Narsimha Rao v. Stdtehe Court ruled that Article
105(2) which provides immunity from court proceapins extended to even the MPs who
have taken bribes with the intention of influencthegir votes. The case involved the former
Prime Minister, multiple ministers, MPs, and others

Right of Publication of Proceedings

The Constitution states that anyone publishing auddoof Parliament proceeding is
completely immune from legal action in any coud,leng as the publication is done by the
House or with its consent. According to the Consth, anyone who publishes a
substantially factual account of the proceedingsitbfer House of Parliament in a newspaper
is shielded from civil or criminal legal action esk it can be shown that the publication was
done maliciously. Such publications have also bgemted statutory protection. However,
when debates or activities of the House or its cdters are reported mala fide—that is,
when there is intentional misrepresentation or eahment of remarks made by specific
members—or when there are confused, twisted, anetied reports of debates, it is a breach
of privilege and a sign of disrespect for the Houd®e public has a keen interest in knowing
what happens in Parliament, hence it is vital fer public and the country that parliamentary
proceedings be made public, as noted by Cockburh, i€ the case diVason v. Waltér
However, protection will not be granted for repdtiat are incomplete or that are divorced
from proceedings and released with the intentiomayiming people. The Indian law is the
same.

Right to regulate its proceedings

The only authority to control its own internal pesses is the House. The power to call a
special session of State Legislative Assembly stackwith the governor. He is not, however,
authorized by the Constitution to provide the Spealf an Assembly instructions for the
conduct of the House's business. The process imatitin the House Rules of Business.
Regarding how its procedures are conducted, nohadymore authority than the House and
its Presiding Officer. As a result, each HouseafiBment is able to establish rules governing
how it will operate and conduct business in acaacdawith Article 118. The Constitution's
Article 122 ensures that no court of law will belealio rule that the legitimacy of
parliamentary proceedings is invalid due to anyetgd irregularity of procedure." The
House's procedures cannot be contested in couhteogrounds that they were not conducted
in compliance with the procedural norms or thatiloeise improperly departed from the rules
established in line with Article 118. The Presidi@fficer and, in the end, the House itself
have the exclusive authority to interpret the ruléowever, immunity from judicial
intervention is limited to cases involving "alleg&tegularity of procedure," as opposed to
“illegality of procedure®

6 P.V. Narsimha Rao v. Stad998) 4 S.C.C 626.
7Wason v. Waltel,R 4 QB (1868-69) 85.
8 State v. R. Sudarsan Babu & Others, |.L.R. (Kera83, pp. 661-700.
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Freedom from Arrest

This privilege prohibits any state legislator ormizer of parliament from being detained or
arrested in a civil case for 40 days prior to ord&ds following a house session. In order to
allow them to attend the session, those who aestaad within this time frame will be freed.
Arrests, incarceration for a criminal offense, @wnpt of court, or preventative custody are
not covered by this privilege. However, in the evdiat a member is arrested in this fashion,
the detaining authority is required by Rule 261tleé Lok Sabha to notify the member's
residence of the reasons behind the arrest or td®iethe location of the arrest, the time of
the arrest, the location of the detention or imgorieent, and the duration of the detention or
arrest. In the case ¢f. Anandan Nambiar v. Chief Secretary, GovernoMafras, it was
decided that when it comes to legitimate detentioiers, members of Parliament have no
more status than regular citizens.

Right to Prohibit Publication of Proceedings

The House of People's Rules of Procedure give Har@he authority to strike any section of
the proceedings. Th®andit M.S.M. Sharma v. Shri Krishna Sinha (Seagtil case),
Winvolved a newspaper editor who was accused ofatiim a member's privilege by
publishing parts of a speech that the speakerefBihar legislative assembly had ordered
removed from the proceedings. It was contendedwmitasuit brought under Article 32 by the
editor that the House of Commons did not have itjte to prohibit publication of portions of
the proceedings that had been ordered to be deteted the publicly viewed and heard
processes occurring in the House. As of June 219,1A8rticle 361-A, which was added by
the 44th Amendment Act, 1978, states that unlesaritbe demonstrated that the reporting
was done maliciously, a person who reports th@astof the House of Parliament or a State
Legislature is not subject to civil or criminal peedings. Reports on the proceedings of the
Houses' secret sessions are exempt from this clause

Right to exclude strangers

The primary purpose of the right throughout thehtggnth century was to stop reports of
remarks given in the house from being made to deitsj particularly the monarch. These
days, it is only used in extraordinary circumstandeor example, in 1920 and 1922, the
House debated the Irish Home Rule, and as a reBkalstrangers' and ladies' galleries were
closed for several months due to fear of disrupttdh has previously been used to exclude
outsiders and non-members and to hold private mg=tiThe goal is to eliminate any chance
that members may be intimidated. Strangers matptsyvay the discussion from the galleries.
According to Rule 248 of the Lok Sabha, the Chaawymat any time, request that strangers
leave any area of the House. Additionally, duriegret sessions of the House, no strangers
are allowed in the chamber, foyer, or galleriese T®peaker's approved individuals and
Council of States members are the sole exceptions.

9 K. Anandan Nambiar v. Chief Secretary, Governor ofiMa, (1966) 2 S.C.R 406.
10 pandit M.S.M. Sharma v. Shri Krishna Sinhal.R 1959 S.C. 395.
11V.N. Shukla, Constitution of India (¥3:dition 2017; EBC).
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These are some of the privileges that are avaitatlee members of the legislature and apart
from there are other privileges also that likerigét to punish for contempt of the house, the
right to exclude strangers, questioning the merfdrdnis disclosure in the house, etc.

Judiciary on Parliamentary Privileges

The issue of the interaction between the legistatord the courts has presented extremely
challenging and sensitive issues in contemporargodeatic democracies. The tasks of the
one imposing laws for a better social order andather guiding their application within the
parameters of natural justice principles that frbapricious behavior often seem to be
inherently at odds with one another. The threegmates which can be adopted to understand
the interaction of courts and legislatures are:

1. Privileges claimed by the legislature and recognize by the courts: It is
unnecessary to go into detail about the benefia$ thembers enjoy, such as the
freedom of speech in the legislature, protecti@mfrarrest in civil proceedings, and
protection from being called as witnesses. The Egusain rights are the freedom to
set its own rules, the right to make debates andgsses public, and the power to
stop other people's publications of its contentiche 212(2) and Article 122(1) of the
Indian Constitution have the same effect. Noneiglenly situations involving
procedural flaws are immune from judicial involverheThere would be no immunity
if the House used powers that the legislature is pgsmitted to utilize or if the
procedures were carried out against the requirestarihe Constitution.

2. Privileges claimed by the legislature but not acceed by the courts: On all issues
pertaining to privileges, the legislators and tberts have not been able to come to an
agreement. Certain privileges, which the legiskgusay are rightfully theirs, have
been rejected by the courts. One term for the aiyhof a House to penalize for
contempt is "the keystone of parliamentary privéied Although the Indian
Constitution makes no specific mention of it, tlegislature has the authority to
convict members of contempt. The term "contemptcofirt” is mentioned, but
"contempt of a legislature” is not. Articles 105(@hd 194(3) grant the Indian
legislature the authority to penalize for conteniptemains to be discussed whether
the House of Commons' power to punish for contestpins from its status as a
higher court or from its status as a privilege afli@ment.

3. Privileges claimed by the legislature which have rigyet been brought before the
courts: The ability to ensure the correct composition af Body it comprises, by
enforcing disqualifications for sitting in Parlianmteand issuing writs when vacancies
arise throughout a Parliament, is a significantilgge of the House of Commons.
The House of Commons itself must decide whethemalidate who has been elected
is still eligible to vote in the event that it isserted that he is disqualified. Unlike
English norm, Articles 103(1) and 192(1) specifyatthacting upon the
recommendation of the Election Commissioner thesiBemt or the Governor, will



Hitika Agrawal Page 89

decide whether to disqualify a memb&Based on the House of Commons precedent,
a legislature may in the future contend that thetsdack jurisdiction to interfere and
that they possess the power to impose disqualiicafor serving in the legislature.

The Searchlight case ruling by the Supreme Cowgtcheated a barrier to the codification of

privileges. The Court held that as long as Parli@ntwes not codify its privileges using its

legislative power the British privilege that areugted by the House of Commons will remain
available. the privilege will be available regasdieof the restrictions that are imposed by the
fundamental rights because of the operation oflatier portion of clause (3) of article 105

and 194. However, as soon as Parliament attempé&piglate, all of the fundamental rights

will function as limitations on the legislative pewdue to article 13(2). The Court did hold,

however, that the courts could examine the Comnmansleges to determine whether or not

a certain privilege asserted by the legislatur@alt existed. Furthermore, the courts were
not allowed to get involved in the exercise of tt@imed privilege or the punishment for

violating it, even if it did exist®

Privileges And Fundamental Rights

In the case oPandit M.S.M. Sharma v. Shri Krishna Sitthahe petitioner argued that the
provisions of Part 1l of the Constitution apply tte House's rights under Article 194 (B).
Gunupati Keshavram Reddi v. Nafisul Hasan and taee®f U.PL° the petitioner referenced
the court's ruling, wherein on a warrant for conpemf court issued by the Speaker of the
U.P. Legislative Assembly a man called Homi Misirgs arrested at his Bombay residence.
After that, he was brought to Lucknow and stayed hotel while being watched over by the
Speaker. After filing of a writ petition by him tH#&C reversed his imprisonment and ordered
his release as he had argued that there was aiatots article 22(2) as he had not appeared
before the court within 24 hours following his atreThis ruling suggested that Article 194
(or Article 105) was governed by the fundamentag¢ffom protected by Article 22(2) of Part
[l of the Constitution.

The majority ruling in the Sharma case stated thatprivileges under Article 194(3) would
not be subject to the fundamental rights outlinedPart Il of the Constitution, defying the
Gunpati case's ruling. The court determined tharevlthere is a disagreement between article
19(1)(a) and a privilege, the latter will take prdence. Irpowers, privileges, and immunities
of the state legislature, ¥& the ruling in the Sharma case was clarified to imply that
privileges always take precedence over fundameitfials. These all cases point to the fact
the judiciary has taken a different stance on wérethere can be a violation of fundamental
rights when the privileges under articles 105 a@d a&f the constitution are used. Therefore,

12 D.C. Jain,Judicial review of parliamentary privileges: funatial relationship of courts and legislatures in
India, Journal of the Indian Law Institutepl. 9, No. 2 (APRIL-JUNE 1967).

13 Shivprasad Swaminathaithe Conflict Between Freedom of the Press and Paglidany Privileges: An
Unfamiliar Twist in a Familiar TaleNLSI Review, Vol 22 Issue 1 (2022).

14 pandit M.S.M. Sharma v. Shri Krishna SithaR. 1959 S.C. 395.

15 Gunupati Keshavram Reddi v. Nafisul Hasan and theeStf U.P A.l.R. 1954 S.C. 636.

16 powers, privileges, and immunities of the statgslature, re A.I.R. 1965 S.C. 745.
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there is a need to codify these privileges so thete cannot be misuse of these privileges at
the expense of violation of fundamental rightshaf people.

Loopholes Regarding Parliamentary Privileges

The purpose of parliamentary privileges was to Enatembers to boldly debate issues and
respond to public concerns. These advantages didever, have certain shortcomings. The
primary vulnerability was the lack of codificatiar privileges and there are other loopholes
that need to be looked into to understand the raist@ithese privileges.

1. Non-codification of laws: It has been said that the parliamentarians' poamerabsolute
and overbearing. These benefits are out of prapot the citizens' fundamental rights.
There is always the question of whether or notigraentary privileges are governed by
fundamental rights. The lack of codification grattie members unrestricted authority,
enabling them to govern and oversee their own gs®Esand sit as judges in their own
cases!’Because of the prejudice and tendency for memioefavor themselves, this is
obviously against the core principles of naturatize. Members are immune from civil
arrest 40 days prior to and following a house sessas well as while the session is in
progress. A decision taken by the parliament cabaathallenged in a court of law, even
if it is arbitrary, because the non-codificationsh@evented any judicial review of the
decisions made by the legislature. The judiciaaythority is limited to determining the
existence of specific privileges and immunity.dtriot permitted to intervene in matters
pertaining to legislative privileges unless it isdent to them that doing so would violate
the Constitution or be undermined by fundamentabdlity. The idea of democracy is
hampered by this because, while the judiciary ugdhalonstitutional norms, member
conduct is exempt from judicial review. This is arfeéhe main gaps in the parliamentary
privileges that have been found, and nothing has lbene to close it as of yet.

2. Parliamentary privileges preferred over the right to speechParliamentary privilege is
often exploited to silence democratic voices; therao balance between this right and
free speech. The freedom of speech will frequebdlyabused, removing the protection
provided by article 105 of the constitution, be@atlsere is no control over the privileges.
Elected officials try to silence the nation's denatic voices and waste their privileges on
pointless arguments. As SC has held in the Seghthtiase that Article 194(3) which is
part of the Constitution cannot be impugned by giste powers of judicial review of
legislation which is available in the case of oatinlaw. Employing the harmonious
construction theory, which involved a conflict beem two equally placed parts of the
Constitution, the Court arrived at the conclusibattthe Privileges under Art. 194(3)
would not be subservient and would yield over treedom of the press under Art.
19(1)(a). While the proportions between privilegeasd Art. 19(1)(a) as outlined in
Searchlight was not changed by the Supreme Courgra turbulent sequel in tikeshav

17 Kang Lama, Richin Jacob, and Kanishka Shankaalysing article 105 of the constitution of Indimurnal on
Contemporary Issues of Law, Vol 7 Issue 3.
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Singh case®made the Searchlight case seem like a vicar's deg.pOn the basis of

harmonious construction theory, the Court deternhitieat, in the event of a conflict

between the two, Article 21 should take precedemger Arts. 105(3) and 194(3). In

summary, the current legal position puts a heavighiteon privileges as against Article

19(1)(a) of the Constitution. While the courts haeknowledged that there exists conflict
between Art. 19(1)(a) that talks about freedompefexh and Articles 105(3) and 194(3),
the courts were not able to resolve the conflictfamor of Article 19(1)(a) because

Articles 105(3) and 194(3) cannot be challengedhay are constitutional provisions.

This position has been found extremely unsettling the press which is quite

understandable. One demand that the press ragpsefitly is that the legislatures codify
their privileges. A reasonable demand that is feedly raised by the press is that the
legislatures should work in the direction to codHgse privileges.

3. The freedom from arrest and appearing as a withesd-awmakers are immune from
both civil and, in certain circumstances, crimiaakst. They are free to exercise this right
forty days prior to and following the house's adionent, as well as during the session.
Frequently, the members use this as a justificaticavoid being arrested or facing a trial.
The members are also permitted to abstain fronfyiegf in court while the house is in
session. Because the privileges aren't codifieglctiurt cannot impose a writ on them to
appear in court or as witnesses, and they areagtanigreat deal of freedom to operate
while living in the house.

4. No set of procedures to handle breach of privilegeRegarding the process that the
Indian Parliament uses in situations where a @7l is violated, there is also significant
debate. A set of procedures for handling casesrioflgge breach has not yet been
established by the Parliament. Examples of this tgp dispute include whether the
accused must have a hearing or the right to legmksentation, among other things. To
this day, the Indian Parliament has adopted a ypalicadopting a distinct procedure for
every case. Every matter involving a breach of ilege that is brought before the
Parliament is determined only by the current cirstances and the general public's view
of that specific situation.

All these loopholes have caused problems and deemway to the parliamentarians to have
these privileges like they want and not take intooant the rights of the people that are
getting affected by the sheer use of these priggegithout putting a limitation to these
privileges. The Sita Soren judgment that came ootlong ago is a step forward in the
direction of putting a limitation on these priviegyand is a case that overturned the P.V.
Narashima Rao v. Statase where the bribe takers were protected uhdeprivilege which
was a really uncanny move as the bribe givers weterotected. This case is important as it
makes an important point that there is a need tdimitations on these privileges so that the

18 Re Presidential Reference under Article 143 of thagftution, A.l.R. 1965 S.C. 750 (Supreme Court afidh
[hereinafter Keshav Singh.
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parliament cannot do everything that it wants ia fivetense of being protected by these
privileges.

Conclusion

The Indian Parliament reflects the thoughts andigonis of the country's citizens and speaks
for them. Legislators on opposing benches frequdatinch pointed criticisms at the working
government when examining its work, and this iseesdly common in the modern era. It is
therefore crucial that lawmakers have all the ppges necessary to enable them to carry out
their duties in an efficient manner. In the pasilifege in Britain was based on hostility and
mistrust. However, this has not been the trajectdrindia’'s quest for rights. It is therefore
illogical to base the privileges, powers, and imias of Indian legislatures on those of the
British House of Commons.

The privileges of Parliament are universally respaécsince they are deemed essential for the
lawmaker's dignified and appropriate performanceheir duties. However, it is, to put it
mildly, completely unjustified, undemocratic, angamst the intentions of the Indian
Constitution's framers to leave them in an ambigustate on the grounds that codification
would be difficult or out of concern that legistatiwould crystallize the privileges, removing
the opportunity for the presiding officers to breadhem through interpretation. It would be
unwise to interfere with the courts' delicate batary denying them jurisdiction. The
primary justification for the need for the codifica of privileges is Article 105, Clause (3),
which occasionally leaves the stated privilegesigodus and confusing. The Parliament has
remained silent on this matter because they betigaternany of their privileges will be lost if
the rights are legislated. It is high time thataneliess of their political background, legislators
must genuinely understand their responsibilitieth®public and to the House, and they must
behave themselves in a way that presents a positage both inside and outside the House.

The Sita Soren judgment is a step forward in thisction as it provides a limitation that is to
be put on these privileges and now with the judycialso highlighting the need for
codification and making these privileges to an eixt®ncrete it is the duty of the parliament
to take a step towards codification and balancsetipgivileges with the rights of the people.
Therefore, it can be argued that members can upti@dfoundations of parliamentary
privilege only by imposing self-discipline, cautioand prudence in the exercise of those
privileges, rather than by expanding the scopehefgrivileges, making them arbitrary, or
attempting to restrict the rights of regular citiz¢o seek remedy in a court of law.
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The Evolution of Indian Privacy Laws in the Era of Social
Media: A Comprehensive Legal Analysis

Rijuka Roy Barmar

Abstract
The development of Indian privacy laws in the canésocial media presents a dynamic and compleddeape
shaped by rapid technological advancements and gihgnsocietal norms. This essay discusses earlieagy
safeguards that were mostly included in broad seatlike the Indian Contract Act and the IPC. It wasntil the
enactment of the IT Act, 2000 and the 2017 histStipreme Court ruling in “Justice K.S. Puttaswamy @Ret.
U.0.1.” that Indian privacy was recognized expligitis a fundamental right by the Constitution thateyatatus to
the concept of intervention to one’s private IBégnificant legal reforms fit for the digital era mespurred by this
decision. The rise of social media has brought alEmormous data exchanges and raised concerns aismirt
privacy breaches which has profoundly altered thiwgmy landscape. Social media platforms usualljectla
great deal of personal information about their isenaking them vulnerable to illegal data use anivgmy
violations. India has begun to create more robwegial frameworks in response such as the Personah Dat
Protection Bill which is modeled after global regtibns like the GDPR and attempts to enhance useagy and
data protection. An additional example of how erdgarent mechanisms have evolved is the proposailmgd&ers
to establish new authorities to oversee compliamz address infractions. But as technology advasceguickly
the legal system finds it difficult to keep up iegdto important court cases and decisions thatstamtly alter
expectations regarding privacy. More responsibifity social media companies stricter data localiaatlaws and
a greater emphasis on user consent and data traespg are all indicators of recent developmentpriwacy law.
Legislative reform should involve creating a mommprehensive legal framework that addresses thacpéat
problems posed by digital technologies and sociedim As a result Indias privacy laws reflect a jpEent effort
to protect individual freedoms in the face of glbbaital changes. Since social media is continuiogransform
both public and private spaces India needs to updtst privacy laws to offer robust protections thatiance
technological advancement with fundamental rights.

Keywords:Privacy Laws, Fundamental Rights, Technology, $dd&dia, Enforcement Mechanisms, Framework,
Regulations, Emerging Trends.

Introduction

In an increasingly digital world, the way privacy viewed and safeguarded has changed
significantly as evidenced by the way privacy ldwee evolved in India during the social
media era. India's approach to privacy was firsigifnented and oblique with no clear
constitutional recognition of privacy as a fundataémight. When social media and the
internet started to permeate daily life this gagamee more and more obvious creating
previously unheard-of difficulties in handling pensil data.

The proliferation of social media platforms has tecexponential growth in the sharing and
analysis of personal data. The shortcomings o€tineent legal system which was ill-prepared
to handle the complexity of digital privacy anda@trotection were brought to light by this

1 Student, Amity Law School, Amity University, Kolkata;r&ail: rijuka.roybarman@gmail.com
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upsurgé€. India's privacy laws have undergone a thoroughevein response to the public's
growing concerns about data misuse and privacychesa India started to reconsider its
privacy laws to bring them more in line with the adeon digital era realizing the need for an
updated legal framework.

A larger worldwide trend towards stricter data pobion regulations which reflected evolving
views of privacy as an essential component of peisioeedom and online security as well as
a legal issue was the driving force behind thisnglea As India works to create a more
thorough framework for privacy that takes into aguothe complexities of digital data
exchange consumer rights and the obligations ddrorgtions that handle personal data the
evolution is still ongoing today. This continuougess highlights the delicate balance that
must be struck between embracing technological rambraents and defending individual
privacy rights. It also highlights the vital roleat changing legal standards play in forming a
society that in the social media age values batbvation and personal privacy.

Historical overview

India’s cultural diversity impacts how privacy iermeived and valued across different
segments of society. Traditionally, Indian socidtgs a collective orientation, where
community and familial ties often take precedeneerandividual privacy. However, as

urbanization and modernization increase, thereshitiing attitude towards individualism,

which in turn raises the awareness and expectafiprivacy rights.

The concept of privacy in India has evolved sigaifitly, particularly in the era of digital
transformation and the burgeoning influence of aogiedia. Traditionally, privacy in India
was not explicitly recognized as a fundamental trighder the Constitution. The legal
landscape began to change as societal norms shifigédligital technology, including social
media, became more pervasive.

The rapid adoption of mobile technology and inteservices has dramatically transformed
the social fabric of India. As millions of Indiamsime online, social media became a new
public square where personal information is opesilgred. This shift has created unique
challenges as the existing legal frameworks wereimgally designed to handle such a
massive and intricate exchange of dalde technological push forced a reconsideration of
what constitutes private space in the digital age.

The global conversation on privacy, particularlieaincidents like the Facebook-Cambridge
Analytical scandal, has influenced Indian perspestion personal data protection. Exposure
to international debates on privacy and observegulations like the GDPR have pressed

2 “The Evolution of India's Data Privacy Regime in220, IAPP, available at: “https://iapp.org/newdfia/t
evolution-of-indias-data-privacy-regime-in-2021(accessed 25.04.2024).

3 “Data Protection Law in India,” ResearchGate, am#é at: “https://www.researchgate.net/publication/
370944754 _Data_Protection_Law_in_India” (acce@se84.2024).
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India to rethink its approach to privacy, espegiatbncerning data protection on social media
platforms.

The Indian judiciary has played a critical roleadvancing privacy norms. Courts have been
pivotal in interpreting the Constitution in waysathexpand and affirm privacy rights,
especially as new technologies challenge tradititmmaindaries. The judiciary's proactive
stance, as seen in tRattaswamy casénas been central in emphasizing privacy as sitrito
personal liberty and dignity.

The trajectory of privacy law in India illustrates dynamic interplay between traditional

values and modern imperatives. As Indian societpticoes to navigate its complex

relationship with technology, the legal system'apdbility to these changes remains crucial.
Privacy, in the digital era, is no longer just ablmgal compliance but about sustaining the
trust and confidence of the vast number of usegaged in digital spaces.

Impact of social media on Private Life

Technology has advanced to the point where peaplindia are sharing their daily life
updates on social media with people all over theldvarhether explicitly or implicitly and
with the consent of those users. However, somerirdton that wasn't meant to be publicized
gets disclosedl.In this era of social media where everyone is eoted to technology and
indirectly to social media, this could happen tglzody.

Social media has had a significant and diverse @inpa people's private lives changing how
Indian law views and protects privatyraditional barriers to private life are disintating as

a result of social media platforms' revolutionamypact on communication and information
sharing. Similar to how a coin has two sides oe$aas some wise men have said social
media's impact on private life can have both pasitind negative effects.

Positive Effects

1. Better Interaction

Regardless of geographic distance social mediféoptas offer a potent tool for maintaining
relationships with loved ones. This has proven @sfig helpful in times of crisis such as the
COVID-19 pandemic allowing for connection and conmigation in situations where in-
person meetings were not feasible.

2. Understanding and Activation
The use of social media has been crucial in raigingreness of legal rights and protections.
Giving a voice to voices that might otherwise gheard has made it possible for large-scale

4 DataGuidance, “India Data Protection Overview"aitable at: “https://www.dataguidance.com/notesérdhata-
protection-overview” (accessed 26.04.2024).

5 Chakraborty, D. (2018). “Data Privacy in India: Hwwmn and Challenges’Journal of Information Technology
Management11(2), 1-8.
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mobilizations for social causes like campaigns rgjagender violence or environmental
awareness.

3. Financial Prospects

Platforms for social media have created new oppdi&s for entrepreneurship and financial
involvement. These platforms help freelancers andllsbusinesses reach a larger audience
which has changed the economic landscape for nratigris.

4. Learning and Cultural Exchange

These platforms promote a more inclusive societyebgbling an unparalleled exchange of
cultural ideas and educational opportunities. Useas increase their knowledge and
awareness by accessing content about privacy fiediés education and other topics.

Negative Effects

1. Risks to Privacy

The possibility of privacy violations on social nieds the main cause for concern. Businesses
and cybercriminals alike have the ability to mispsesonal information. The risk exists even
with legal safeguards provided by laws like theotnfation Technology Act and proposed
frameworks like the Personal Data Protection Bill.

2. Disinformation and Deception

Misinformation can travel quickly across social naeglatforms influencing public opinion
and potentially sparking social instability. Whesople's data is utilized to target them with
particular content without getting their permissiboan violate their privacy.

3. The act of Cyberbullying and Harassment

Cyberbullying and harassment can be made easisodigl media and victims frequently find
it difficult to get away from their attackers. Atihgh Indian law offers channels for recourse
there may be variations in the implementation @amely resolution of these cases.

4. Anonymity is Lost

One's anonymity may be compromised by the digitadds that users leave behind on social
media. This can have an impact on one's persoiiapasfessional life particularly if private
information is disclosed unintentionally or on posp.

Social media which highlights the advantages asddliantages of living in the digital age
has had a detrimental influence on India's priviates.” As the legal system evolves
particularly in light of the impending passing betPersonal Data Protection Bill discussions

6 National Center for Biotechnology Information (neitm.nih.gov), “Privacy and Security in Digital liad An
Overview of the Current Legal Landscape”, ava#aldt: “https://www.ncbi.nlm.nih. gov/pmc/ articles/
PMC5741784/", (accessed 26.04.2024).

7 Srinivasan, S. (2021). “Privacy and Security imgiBil India: An Overview of the Current Legal Landpe”,
National Center for Biotechnology Informatioravailable at: “https://www.ncbi.nim.nih.gov /pradicles
/PMC5741784/", (accessed 27.04.2024).
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on privacy and personal rights in India will comtnto focus on finding a balance between
maximizing the advantages and minimizing the disatlkges of social media.

Legal framework and regulations

As was previously mentioned a complex interactietwieen legal frameworks cultural shifts

technological advancements and global influencesfiscted in the evolution of privacy laws

particularly in the context of social media. Atsfirthe Indian Constitution did not expressly
acknowledge privacy as a basic right. The IndianaP€ode and the Indian Contract Act
which place more emphasis on confidentiality tharpdvacy per se are two examples of the
laws that contain the fragmented privacy prote&ion

Although its primary goal was to regulate cybentes the IT Act, 2000 was India's first
meaningful step towards addressing privacy in fgé¢ad age. The exponential rise in internet
usage coupled with the ubiquitous impact of sooigdia platforms brought to light the
shortcomings of current privacy laws.

Public spaces where personal data is shared amgzadaextensively have changed due to
technological advancements and the widespread wseagpeial media. Given how frequently
conventional ideas of privacy are redefined this lmesented particular difficulties.
Consequently, India's legal response also reflaotawareness of the cultural dynamics at
play where norms surrounding privacy are shiftirapf being focused on the community to
being individual-centric.

The Digital Personal Data Protection Act, 2023 (DPP Act, 2023§

The DPDP Act of 2023 is the main legislation gouagnthe processing of personal data in
India. When it comes to providing people with goadsservices personal data is processed
both inside and outside of India. Protecting thyhts of data principals and ensuring that the
Act is adhered to are among the responsibilitieth@f'Data Protection Board of India” which
was established by the Act. The Act approachesptioeessing of personal data from a
consent-centric perspective. Permission is typicedlquired for the processing of personal
data. Two legitimate purposes for handling persodata are to comply with legal
requirements or to meet official obligations. Aatiog to the Act personal data is any
information that can be used to identify a specpierson. However sensitive data and
biometric data are not defined in it.

There are responsibilities under the Act for datldiaries who decide how and why to
process personal data. Additionally, data processdio handle data on behalf of data
fiduciaries are subject to obligations under thé. Ane of the main data rights mentioned in
the Act is the ability to access amend and remaregmal information. In order to protect
personal data data fiduciaries must also implertteniappropriate security measures. Under
the Act cross-border transfers are restricted amdgmal data must be processed and stored in

8 “The Digital Personal Data Protection Act of Indixplained,” Future of Privacy Forum, available at:
“https://fpf.org/blog/the-digital-personal-data-peotion-act-of-india-explainet{accessed 26.04.2024).
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India unless certain conditions are met. Publicco@hd national security-related processing
is exempt from the Acts provisions on cross-botdamnsfer requirements data principal rights
and data fiduciary obligations. Data principals enepowered by the Act to oversee review
and revoke their consent through an accessiblespgesant and open platform. Appointing

consent managers is also required by law.

Additionally, intermediaries including social medidermediaries are required by the IT Act
of 2000 to remove unlawful content and appoint\gmee officers to handle user complaints.
These are outlined in thdnformation Technology (Intermediary Guidelines abDdyital
Media Ethics Code) Rules 20291°

Moreover, The Indian Penal Code 186@vhich is a criminal code, includes provisions on
invasions of privacy like Section 509 which pengdizany act statement, or gesture meant to
belittle a woman's modesty.

Besides, “sensitive personal data” or “informatioaluding passwords financial information,
and health information” is processed under tinéotmation Technology (Reasonable Security
Practices and Procedures and Sensitive Personah @atinformation) Rules 201lwhich
were introduced under the Information Technology 2@00.

Additionally, “the Right to Information Act 2005" affects the privacy of people whose
personal information is held by public authoriteesd allows for the disclosure of information
held by those authorities subject to specific ex@mnp.

Likewise, ‘the Aadhaar (Targeted Delivery of Financial and @tlSubsidies Benefits and
Services) Act 20168 includes guidelines for the gathering storingd autilization of
biometric and demographic data in addition to digtaing a distinct identification system for
Indian citizens.

Further, the recommendations regarding data prigacyrity and ownership in the telecom
industry and also recommendations regarding a nuofb@ata protection issues such as data
privacy data security and data ownership in thectgh industry are made by théetecom
Regulatory Authority of India (TRAI}*

9 Sharma, R. (2017). “Privacy Laws and Social Medicritical Analysis”, Journal of Cyber Policy2(3), 315-
328.

10 “Information Technology (Intermediary GuidelinesdaDigital Media Ethics Code) Rules, 2021", Sectidi), 3
“Ministry of Electronics and Information Technoldgylated February 25, 2021.

1 Das, S. (2020), “The Legal Framework for Data €ction and Privacy in India” Ifiternational Journal of Law
and Legal Jurisprudence Studie¥(2), 55-62.

12 Right to Information Act, 2005, No. 22, Acts of Pament, 2005 (India).

13 Aadhaar (Targeted Delivery of Financial and OtBebsidies Benefits and Services) Act, 2016 (India).

14 TRAI Act, 1997 (India).
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Correspondinglythe Data Protection Bill 2028 drafted by the “Ministry of Electronics and
Information Technology (MeitY)* was made available for public comment. Its maialgo
were to create a framework for the protection afspeal data and include details on data
minimization data localization and data protectohorities.

Enforcement Mechanisms

India doesn't have a dedicated body for data ptiotecn cases where a claim for injury or
damages does not exceed 50 million rupees, thectTpfovides for the appointment of an
adjudicating officer to decide whether a person Viatated the Act or its regulations. The
civil court would be the arbiting body in cases venthe claim totaled more than 50 million
rupees. The person designated as the adjudicaffiagrois the Secretary of Information
Technology for each state government. The adjudgatficer is endowed with all civil court
authority. These include obtaining testimony onidaffits requiring the production of
documents and other electronic records summoniogledn person and questioning them
under oath and issuing commissions for the quédstjonf witnesses or documenifs.

Section 72 and section 72& of the IT Act grants the police the authority twk into
offenses. The relevant sectoral regulator has atythonder specific statutes pertaining to
banking telecommunications and the medical industry

An investigation into an act or offense must ineolr computer system or computer network
situated in India according to Section?7%f the Information Technology Act. The
legislation's jurisdiction is extended to foreigmigdictions subject to the conditions stated in
subsection (2). The ban on mobile applications thay have originated in other nations is
one example of how authority is used against bssigestablished in other jurisdictiofis.

Enforcers are either the appropriate governmenma@ger a third party. Following receipt of a
blocking request the Designated Officer is requipgdhe IT Act and the Blocking Rules to
make every effort to identify the person or intedmaey hosting the contested material on the
internet. After that, they have to be informed Beyt can come before the Committee and
present their case against the suggested blockiregefore Rule 8(1) requires prior notice to
be given to the intermediary or the content origgnaNext in accordance with IT Act Section
69A(1¥? the Committee must examine the blocking requestdétermine whether it

15 Data Protection Bill, 2018 (India).

16 “Ministry of Electronics and Information Technolpg(MeitY)”, Government of India, available at:
“https://www.meity.gov.in/” (last visited 27.04.20p

17 Reddy, S. (2017). “Regulating Social Media: Legablzinges and Regulatory Responses in Indiatirnal of
Communication Law and Polic$(2), 177-192.

18T Act, 2000, S.72, 2000 (India).

191T Act, 2000, S.72 A, 2000 (India).

201T Act, 2000, S.75, 2000 (India).

2! “Data Protection Laws and Regulations — India”,etntitional Comparative Legal Guides, available at:
“https://iclg.com/practice-areas/data-protectiowdsand-regulations/indialaccessed 1.05.2024).

22T Act, 2000, S.69A (1), No. 21, Acts of Parliamez000 (India).
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qualifies?® After being sent by the Designated Officer the @uttee's recommendations are
received by the Secretary of the Department ofrinfdion Technology who then decides
whether to block them. Once approved the Design@#éiter notifies the appropriate
government agency or intermediary to block therwfiee content. In an emergency Rule 9
deals with content blocking without notifying thentent creator beforehand and having said
that the action must be validated within 48 hdtrs.

Furthermore, the DPDP Act creates a regulatory mdyh as a “Data Protection Authority
(DPA)"?> whose job it is to supervise how the law is impéeted and enforced. This body has
the power to interpret the law provide guideline®k into complaints and prosecute
infringers.

Analogously the Information Technology Act of 20@3tablished the Cyber Appellate
Tribunal to adjudicate cases pertaining to the igioms of the Act encompassing fraud and
data theft. Nonetheless, subsequent modificati@we Iplaced its responsibilities under the
jurisdiction of the TDSAT (Telecom Disputes Settlrth and Appellate Tribunal§. In
addition, the “CERT-In (Indian Computer Emergencgsponse Team?)” 2 serves as the
country's primary cybersecurity agency handlingteratpertaining to cybersecurity threats
and policy enforcement including security procedutteat impact the safety of user data on
social media and other platforms.

The “CCPA (Central Consumer Protection Authorit§)ivhich was founded under the
Consumer Protection Act of 20%?°90ne of the enforcement agencies that also hanidis
breaches is responsible for overseeing issuesifiagato unfair trade practices deceptive
advertising and violations of consumer rights. &léhority has the power to investigate and
prosecute violators in class action lawsuits. Maimihg consumer protection laws is made
possible in large part by this organization esglciahen it comes to instances in which
businesses like social networks and other digialise providers may neglect or abuse
consumer information.

23 Rajan, K. (2021). “Enforcement of Data Protectioaws in India: Challenges and Opportunitiebidian
Journal of Law and Technolog¥0(2), 145-160.

24 Desai, M. (2020). “Regulatory Oversight and Enfomeet of Privacy Laws: Lessons from Indidgurnal of
Information Privacy & Security8(1), 73-88.

25 Data Protection Authority (DPA), Government of imdavailable at: “https://www.meity.gov.in/dataepection-
framework” (accessed 03.05.2024 ).

26 TDSAT, available at: “www.tdsat@niclifaccessed 03.05.2024).

27 patel, N. (2019). “The Role of Regulatory Autharitiin Data Protection: A Comparative Study of Iratia the
European Union"Journal of Privacy and Data Protectipf(3), 215-230.

28 CERT-In, available at: “https://cert-in.org.in/"d@essed 04.05.2024).

29 Central Consumer Protection Authority (CCPA), avdéa at: https://consumeraffairs.nic.in/ (accessed
04.05.2024).

30 Consumer Protection Act, 2019 (India).
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Finally, the “TRAI (Telecom Regulatory Authority dhdia)™! oversees the regulation of

telecommunications services in India encompassiatiars concerning user privacy and data
security in telecom networks and services includingacy concerns regarding unsolicited
communications and mobile data.

Legal challenges & outcomes in privacy-related casavith the nexus of Social Media
Technology is progressing in two different waysaasesult of its advancement. The term
positive face highlights all of the advantages teahnology has provided including enhanced
communication higher levels of productivity andieagsccess to information. In contrast, the
negative face stands for the negative aspectschhtdogy such as addiction cyberbullying,
and invasions of privacy. The following are thedkedifficulties that this social media era
presents?

1.

Consent and Information Gathering:

In particular, when user agreements and privacigipsl are long and complicated to
navigate it can be difficult to ensure that condentdata collection is voluntary and
educated. It is common for users to be unawarbefull scope and consequences of
their consent.

International Data Flows:

Social media networks function globally transfegridata between different legal
jurisdictions. This raises questions regarding loata is protected when processed or
stored in nations with various privacy laws.

Information Safety:
Given the sophistication of cyber threats protecparsonal data against unauthorized
access breaches and leaks is a significant challeng

Education and User Awareness:
The rights of users to privacy regarding their datd the consequences of sharing
their data on social media platforms are not wedlarstood.

Keeping Other Rights and Privacy in Check:
Respecting user privacy has always been at odtisottier rights like the freedom of
speech and the state's interest in maintaining @l enforcing the law.

Enforcement in addition to Compliance:
It is difficult to enforce privacy laws against d& social media companies that can
afford to fight protracted legal battles.

31 TRAI, available at: “https://www.trai.gov.in/” (aessed 04.05.2024).
32 Kumar, A. (2019). “Privacy Concerns in the Age otBl Media: A Legal Perspectivehdian Journal of Cyber
Law & Cyber Security3(1), 28-36.
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Some of the cases that frequently address the ndshg of data in the digital sphere or
examine the harmony between privacy rights andrdteedoms like speech and expres&ion
like in the case of Justice K.S. Puttaswamy (Retd.) vs Union of Ind@l1{)"Error!
Bookmark not defined.the Supreme Court case mainly concerned therind@nstitution's
right to privacy in relation to the Aadhaar programnt its ramifications apply to all facets of
privacy including social media. The Court decidddttin accordance with the Indian
Constitution privacy is a fundamental right. Thiding will significantly alter how social
media companies handle user consent and data fiwatpcocedures.

Similarly in the case ofUnion of India v. Shreya Singhal (2018} this lawsuit challenged
the legality of Section 66& of the IT Act, 2000 which severely curtailed theewf social
media by making it unlawful to transmit offensivessages via communication services. The
Supreme Court ruled that Section 66A was uncottistital citing a violation of the right to
free speech. This decision contributed significatdlthe process of defining the legal bounds
for speech on social media platforms.

Likewise, the case ofKarmanya Singh Sareen and others v. Union of In@@21)"®
concerns the privacy policy of WhatsApp. The masue was, that this lawsuit concerned
WhatsApps revised privacy policies and its planshare information with Facebook. The
petitioners claimed that users' right to privacyswaolated. This case has raised a lot of
awareness about the data-sharing policies of souoedlia companies and their parent
businesses highlighting the importance of usereanand transparency.

The precedent case ofdcebook Inc. vs Surinder Malik (2019)this case highlighted
concerns about social media content managemenplatfdrm culpability as it involved the
improper use of social media platforms for defaoratirfhe Delhi High Court ruled that social
media companies such as Facebook must remove defgntantent from their platforms
worldwide if it can be accessed from India. Thisid®n highlights the role that social media
companies play in content regulation.

Prior to the Facebook case, the caseRsbjwala vs Union of India (2018)5howed up with
the challenge of the problem of videos showing aérssault being shared on social media
platforms, brought up in a letter petition to thegp&me Court. To allow the public to report
abuse directly, the Court ordered the Ministry afnt¢ Affairs to create an online portal. It
also highlighted how social media companies nedxktmore proactive in quickly identifying
and eliminating such content.

33 Singh, R. (2020). “Data Protection Laws in India:alénges and Prospectsipurnal of Legal Studies5(2),
189-204.

34 Union of India v. Shreya SinghgR015) 5 SCC 1.

51T Act, 2000, S.66A, 2000 (India).

86 “Karmanya Singh Sareen and others v. Union of Ingi@021) 4 SCC 1.
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In addition to the above cases, one of the pronminases is the case of thBtate of Uttar
Pradesh v. Vishakha Singh (2016)he actress Vishakha Singh filed a petition agathe
State of Uttar Pradesh in the Allahabad High Caitihg misuse of her photos on social
media. She claimed that her images were being tsedake fictitious profiles on social
media sites harming her reputation and causingsharant. The legal concern is the misuse of
private photos and information on social mediassitdich resulted in invasions of privacy
and damage to one's reputation was the main lsgakiin this case. According to the
Allahabad High Court, the court decided that Pratgc people's privacy and personal
information is crucial, especially in the digitajea The court ordered social media companies
to put strong safeguards in place to stop the fiateor misuse of user data acknowledging
the risk of such abuse. The court's ruling cladifithe necessity of tougher laws and
enforcement strategies to protect people's onlivagqy rights.

Together these cases highlight how India's privaghts are changing especially in the digital
domain®’ They draw attention to the difficulties that arigkeen social media law enforcement
and personal privacy collide. This shows how ttdidiary emphasizes the need for stronger
laws to protect people's privacy in the digital dge preventing the misuse of people's
personal data and photos on social media platforiies choice reflects a growing
understanding of the harm that social media cantalgeople's privacy rights and
reputations. The aforementioned cases serve tdefurthe ongoing discourse in India
regarding privacy rights by emphasizing the netgssi all-encompassing legal frameworks
that safeguard individual's fundamental freedontsraghts while addressing the intricacies of
the digital landscape. They emphasize how crutial io find a balance between legitimate
societal interests and privacy concerns, especiallylight of social media and law
enforcement operations.

Emerging trends & Future Implications

A number of new developments and their potentitlriieffects are expected to influence the
digital environment given the constantly changiogtext of social media privacy rights and
Indian laws. The forthcoming Personal Data ProbecBill in India which is anticipated to
bring in tougher rules controlling the gatheringrstg and use of personal data by social
media platforms and other digital entities is onéable trend?® This legislation is a result of a
growing awareness of the need to protect peopli&/aqgy in the face of an increase in data-
driven practices and technologies. At the same tamemachine learning and artificial
intelligence (Al) grow in popularity privacy rightseice both opportunities and challenges.
These technologies could provide novel solutionsthere are still worries about how they
might be used to analyze the massive amounts sebpal data that are gathered from social

37 Gupta, A. (2019). “The Intersection of Social Medind Privacy Laws in Indiafndian Journal of Technology
and Society12(1), 45-58.

38 Mishra, P. (2018). “Privacy Rights in the Digitagjéx A Comparative Analysis of Indian and InternatibLegal
Frameworks” Journal of Comparative Lavd(3), 321-336.

39 Gupta, S. (2021). “Emerging Trends in Data PrivRegulation: A Comparative Analysis of India, the Edd
the US”,Journal of Comparative Layd1(2), 189-204.
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media platformg? This raises issues with consent transparency lamdecurity of sensitive
data. To counter this the idea of privacy by desigmch promotes the inclusion of privacy
safeguards from the beginning in the creation gftali platforms and systems is becoming
more and more popular. Rather than being handleoh asterthought, this method guarantees
that privacy concerns are woven into the very fabfitechnology.

Additionally, there's a growing demand on socialdraeplatforms for increased user
empowerment and control over personal data. Usenst wasier ways to access edit and
remove their data as well as improved privacy rsgétiand transparent data policies. The
desire for greater agency over personal informatdaod a broader societal awareness of
privacy rights are reflected in this shift. In orde facilitate cross-border data flows and
guarantee uniformity in data protection practidesyé is a push for international cooperation
and harmonization of privacy standards. To adjasthis trend and promote international
cooperation in privacy regulation India may harnzenits privacy laws with international
frameworks like the General Data Protection ReqaiaiGDPR).

Furthermore, gaining popularity as instruments rtgoriove privacy protections on social
media platforms are privacy-enhancing technologreBETs. Decentralized identity systems
anonymization and encryption provide techniquegemuce privacy risks while enabling
people to maintain control over their personal infation?! Additionally, high-profile privacy
breaches and scandals involving social media plagoare driving the rise in privacy
advocacy and awareness which is reshaping the csatien around privacy rights. More
people are advocating for stricter privacy laws arate transparency from digital companies
as a result of this growing awareness.

Finally, the long-term effects of social media pidy rights and Indian privacy laws are
complex and ever-changing. To ensure that privagiyts are maintained in a world that is
becoming more and more digitalized legislators eafons civil society organizations and
individuals must work together to adapt to thesends. Stakeholders can manage the
challenges of the digital age while defending pe'sptight to privacy by adopting cutting-
edge technology putting strong legal frameworkspiace and encouraging a culture of
privacy awareness.

Suggestions for Legal Reform

Given the constantly changing landscape of socedianprivacy laws in India and privacy
rights, a number of important legal reform suggewstican be made. First and foremost in
order to guarantee that users retain real vigibdlitd control over their personal data social
media platforms must strengthen their transparesmog consent mechanisms. To create
accountability among non-compliant entities it iperative to enhance enforcement

40 Kumar, V. (2020). “Future Implications of Artifial Intelligence on Privacy Laws in IndiaJournal of Atrtificial
Intelligence and Legal Affair$(1), 45-60.
41 Sharma, A. (2019). “Blockchain Technology and CrRtaracy: Implications for Indian Regulatory FrameWor
Journal of Blockchain Lay3(2), 177-192.
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mechanisms and penalties for privacy violationdroblucing mandatory privacy impact
assessments (PIAs) for emerging technologies atadpfacessing practices can proactively
identify and address potential privacy risks thgrefifeguarding individual's privacy rights.

Furthermore, strengthening privacy safeguards aeddaing vulnerabilities in digital systems
can be achieved by providing incentives for thepdidn of privacy-enhancing technologies
(PETs). Public awareness campaigns and capacityitgiiinitiatives are essential tools for
informing people and organizations about their grivrights and responsibilities. To further
facilitate cross-border data flows while maintagprivacy principles across jurisdictions it is
imperative to promote international collaboratiow darmonization of privacy standards.

Since user engagement on social media platforiinegsent and constant it can be difficult to

ensure that clear and affirmative consent is obthfior data processing activities as required
by law. In actuality adherence to bilateral agrest:ieand international data protection

standards is essential. The enforcement of regiteial protection laws against organizations
that operate primarily outside of its territoriakigdiction presents a challenge to the Indian
legal system.

Indian law mandates that social media companiexbksth reasonable security practices and
procedures failure to do so may result in legalifiaations. Moreover, legal frameworks have
the authority to require specific disclosures anskrueducation however the user's
comprehension and engagement with these provisfeguently limits their efficacy.
Regulatory and enforcement challenges are grean whames to drafting laws that protect
anonymity while maintaining accountability for améi behavior. Strong enforcement
mechanisms are necessary to monitor and contrsé tpatforms which may call for greater
regulatory agencies and international collaboratiginally, in order to ensure that privacy
continues to be a fundamental right in the digitgé and to strengthen confidence in the
digital ecosystem it is imperative that the leganework be reviewed and updated on a
regular basis to accommodate new privacy challengad evolving technological
advancements.

Conclusion

In the age of social media, the development ofdngirivacy laws is a dynamic and complex
process marked by important historical turning imew problems, and ongoing framework
modification. Due to social media's widespreaduifice, people's perceptions of privacy
communication and information sharing have all geghsignificantly making it harder to
distinguish between the public and private domdimsesponse to these challenges, India has
introduced comprehensive legislation such as thB®Rct 2023 aimed at “regulating the
collection processing, and transfer of personahdaith specific provisions addressing the
unique complexities posed by social media platfor8tsong systems are needed to monitor
compliance look into infractions and penalize nomgliant organizations because the
efficient enforcement of these regulations is séillmajor concern. Furthermore, cases
involving privacy and social media have producedrage of results underscoring the difficult



Page 106 Rijuka Roy Barman

balancing act that must be struck between privagiyts, freedom of speech, and national
security concerns.

Future implications of developing trends like ddcalived technologies and artificial

intelligence present both new opportunities andlehges for privacy regulation. Therefore it
is necessary to take proactive measures to enhdatae protection standards support
enforcement procedures promote digital literacy #mster international cooperation. By
adopting a comprehensive strategy that places mpiagecitizens privacy rights first and

embracing technological innovation India can susktdly navigate the challenges of the
digital age without compromising the privacy orrtyg of its people.
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Discussing thelallikattu Case through the Lens of Animal Rights
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Abstract

Jallikattu is a sport played in Tamil Nadu duringrigal, where the participants try to tame bulls bkihg them
by their horns and hanging on to them. It is anidndversion of the bullfight. The Tamil Nadu govaent passed
the Tamil Nadu Regulation of Jallikattu (TNRJ) AcR009 to regulate the sport. Concerns were raiseoitothe
sport due to its violent nature. The Supreme Coartjitted Jalikattu to be practised only five monthgear
However, the Ministry of Environment and Forestsrmththe sport in 2011. Despite that, the tradittmmtinued
as per the rules of the state Act. In 2017, theillisdu government passed the Prevention of Cruelrtimals
(Tamil Nadu) Amendment Act 2017, permitting the tsptatitions challenging the law were filed, and fipalast
year, a constitutional bench of the Supreme Couovad the practice of such practices. The main issube
case was whether Jallikattu could be protected asultural right. The paper will delve into who shouie
considered ‘minorities’, how much privilege theysld be given, the rights of animals and whetherptieilege
overrides any statute passed by the Parliament.

Keywords:Jallikattu, Animal Rights, AWBperforming animals, Rekla Race.

Critiquing the Constitutional Bench Judgement

On 18" May 2023, a constitutional bench of the Supreme&rCananimously upheld the
practice of Jallikattu, following the rules mentamhin the amendments of the TNRJ Act.
They found that the amendments minimised the gruelivards the bull to a huge extent.
However, they abstained from answering if the pecactvas essential to the cultdr&@hat
aspect was left up to the legislation, and thegpiad the view of the Tamil Nadu Legislative
Assembly.

The court held that the animals do not have anlytsigThe court refused to fill the void of
including animals under the right to life. It prefd not to give statutory rights to animals and
left the onus of the legislature to do so. Althodlé court has agreed that if a tradition goes
against the law, it can strike it down, it refradrfeom doing so. The court alsefused to give
animals the status of a “person” under Article #4pite several High Courts doingso.

1 Student, B.A. LL.B. 2nd Year, The West Bengal Natioiversity of Juridical Sciences, Kolkata Email Id:
saarthak222106@nujs.edu.

2 Student, B.A. LL.B. 1st Year, The West Bengal Natibumiversity of Juridical Sciences, Kolkata Email Id:
[1b223026 @nujs.edu.

3 Press Trust of Indid, killed 30 injured in JallikattuSify News (Jan. 16, 2011, 5:58 PM) 1 killed, &fuied in
Jallikattu (archive.org).

4 Advay Vora,Challenge to Jallikattu: Judgement in Plain EngliSupreme Court Observer (Feb 25, 2024, 5:45
PM) Challenge to Jallikattu: Judgement in Plain &gl Supreme Court Observer (scobserver.in).

5 Animal Welfare Board of India v Union of India, ZD28CC OnLine SC 661.
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This is ironic as the Supreme Court has done saqurgly in numerous instances, as in triple
talaqg and adultery. However, a differential treaitrean be seen just because the victim is not
human. The judiciary could have been a voice ferwbiceless in this case. The judgement
begs the question regarding the extent of upholthigyright. Should a tradition be allowed
even if it causes harm to another creature? Iftlsen practice like Sati should also be
permissible. Even while giving the right to uphtidditions, the Constituent Assembly ended
evil practices like untouchability. This shows that everything was meant to be kept as it is,
but we should look forwartl.

While the previous judgement was a step towardsli@atng torture inflicted towards
animals, the recent pronouncement was meant teeettie pain inflicted. The court held that
the pain in this case was necessary to uphold#agion. The problem with this step can be
seen in the report of the People for the Ethicabiment of Animals (PETA). It stated that the
method of inflicting pain remained the same infitren of beating, tackling and poking with
nails. The rules laid down by the state also dolaypdown any punishment if the guidelines
are not followed.

The court held that the amended rights align whih division bench judgement. It held that
since the President gave his assent, the courtdshmeddle with it. The main reason behind
referring this case from the division bench to astibution bench was to address the standing
of Jallikattu as a cultural right. However, the pose stands defeated since it does not delve
into the aspect to a great extent. The reasonwvengdy the honourable court was that it was
accepted since the state government thought it tigtho s&®

Analysing the 2014 SC Judgement on Jallikattu

The Animal Welfare Board of India (hereafter “AWBIthallenged the tradition because it
caused harm to the participating bulls. The pettialso argued that the provisions of the
Tamil Nadu Regulation of Jallikattu (TNRJ) Act dd@ were repugnant to the Prevention of
Cruelty to Animals Act (PCA) of 1960. They arguduatt the sport is against the laws
mentioned in the PCA Act. The bulls were a kindp#rforming animals”, and thus banning

the sport was logicdl.

The defendants countered by saying that duringsploet, no cruelty is meted out, and since
no tickets are sold, the bulls cannot be considépsaforming animals”. However, the
division bench decided to ban the spbit.felt necessary to protect the animals accordiing

6 Neha VinodJallikattu and animal rightsDEccCANHERALD (Feb 25, 2024, 10:40 PM) Jallikattu and animahisg
(deccanherald.com).

7 Neha Vinod,Jallikattu: The Doom of Animal Rights in IndiaRRrisT (Feb 25, 2024, 9:33 PM) Jallikattu: The
Doom of Animal Rights in India? - Jurist - Commentabegal News & Commentary.

8 Sohini ChowdhurySupreme Court Upholds Laws Allowing Jallikattu, Kataband & Bull-Cart Racing in
Tamil Nadu, Karnataka & MaharashtraLiveLaw (Feb 27, 2024, 7:32 PM) Supreme Court Upholds Laws
Allowing Jallikattu, Kambala & Bull-Cart Racing In TénNadu, Karnataka & Maharashtra (remotlog.com) .

9 Prevention of Cruelty Act, 1960, §11(m), No. 59ts\of Parliament, 1960 (India).

10 Animal Welfare Board of India v A Nagaraj014) 7 SCC 547.
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the doctrine ofparens patriae It reiterated that animals have the right to gndied living.
Thus, they should not be subjected to unnecessamyand torturé! The necessity to develop
a “scientific temper” and “humanism” was harped mupti also urged the development of
emotions like benevolence and compassion towaritsadst? Following the judgement, the
Delhi High Court held that humans cannot keep hindgle a cage but should be allowed to
fly freely .3

On review, the Constitution Bench overturned theisien of the smaller bench because it felt
that it was important to uphold the cultures of thiorities. It further held that the amended
Act reduced the amendments that reduced the crindligted on the animals. The court felt it
was not the right adjudicatory body to decide & #vent was intrinsic to the Tamil cultdfe.

According to the World Organisation of Animal Héal{WOAH), some internationally
accepted animal freedoms include freedom from fean, injury, and physical discomfd#t.

In an order by the Madras High Court in 2016 bagrtire Rekla Race, the court raised the
issue of protecting the rights of “dumb animals”wesll. The court further criticised the
practice of Jallikattu since it tormented the huliscondemned the practice of such forms of
cruelty in the name of religion and urged the eitiz to follow their dutie¥ Similarly, the
Supreme Court prevented cattle trade to Nepal &mrificial purposes to celebrate the
Gadhimai festival. It held that non-human beingsnca be subjected to pain or suffering to
satisfy the desires of humatis.

Aftermath of the Judgement

The judgement led to a statewide protest. Althodglikattu was practised among certain
communities, the protest was joined by people fatinover the region. The protest was based
on the idea that the sport was a form of embratimgbull instead of overpowering the
animal. The ban was seen as an attack on the Taidé. The judgement was viewed as
another form of corporatisation. A conception wasated that Jallikattu was a way of
segregating the strong bulls from the weak ones. ddws bred from the bulls produce the
best milk. Thus, banning the sport would reducestiésufficiency in milk production. The
protest was also coupled with the ongoing Kavetiewdispute. This increased the hatred of
the Tamils towards the centre.

11 prevention of Cruelty to Animals Act, 1960, §3 198.0f 1960, Acts of Parliament, 1960 (India).

12 Indian Consti., art 51(A)(h).

13 people for Animals v Md Mohazzi2015 SCC OnLine Del 9508.

14 Gauri KashyapSupreme Court Upholds Jallikattu in Tamil NadwrrREME COURT OBSERVER (Feb 21, 2024,
10:50 PM) SCO Daily: Supreme Court Upholds Jallikattramil Nadu - Supreme Court Observer (scobsenjer.
15 Territorial Health Code, 2023, art. 7.1.2.

16 K Muniasamythevar v Dy. Superintendent of Pol&i& 2006 Mad 255.

17 Gauri Maulekhi v Union of Indiaw.P. (PIL) No. 77 of 2010.

18 A KalaiyasaranPolitics of Jallikatty LIl EPW 6, 10-13 (2017).
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Laws on Protecting Animals

In his bookThe Case for Animal Right§om Regan states that no animal wants to suffer
pain. Unlike the common notion of a raging bulle thinimal does not enjoy participating in
the sport. As portrayed in Ferdinand, the protagior@marks that the “bull never wins”, and
their final destination is the slaughterhotis@lthough Emmanuel Kant was against giving
animals their rights, he emphasized showing conigagewards animals and should not be
subjected to “unnecessary pain”. Bentham advoctiad the pain on animals should be
inflicted to the extent they can take.

Applying the Principle of Equal Consideration ofdrests towards animals, equal recognition
and consideration should be shown towards all giveings. Peter Singer draws a parallel
between animals and “marginal humans”, like infaatel disabled ones. Just like these
sections of people lack a sense of consciousnedsraionality yet have certain rights,
animals also should possess rigfits.

For the first time, the animals got their status'lagal persons’ in 2018, courtesy of the
Uttarakhand High Court. It said that legal rightsosld extend beyond humans, thereby
demolishing the wall between humans and anidtal$ie next year, the Haryana and Punjab
High Court passed a judgement on similar linesladieg all animals as legal entities having
rights, liabilities and dutie®. Before this, only statutory provisions were préséFhis
increased the onus of protecting animals. Howesach recognition has yet to be received
from the Apex Court.

Constitutional Rights

Sir Isaiah Berlin gave the concept of negativertypdt restricts enjoying one’s liberty to the
extent that it does not affect another’s libertheTConstitution grants one the right to live
with dignity 22 This right can only be deprived by a proceduraldisthed by law which is fair,
just and reasonable and cannot be arbiffaiifhe Kerala High Court extended this right to
include animals when it held that they are entiteddignified and humane treatment. It
brought to light the importance of animals in imgng our health®®

The Constitution further mentions specific dutiesuphold the country's ideals for every
citizen. People should protect the natural enviremtnincluding wildlife?® The court has

emphasised that citizens must “show compassiornviagl creatures”. Through the forty-
second amendment, the Parliament tried to bringttention the need to protect wildlife by

19 Rajlakshmi Kanijilal Jallikattu, LVII EPW 26 & 27, 89 — 90.

20 Tarunya SJurisprudence of Animal Rights: Present Day Relegaand Application in India5 Indian J.L. &
Legal Research (2023).

21 Narayan Dutt Bhatt v Union of Indi2018 SCC OnLine Utt 645.

22 Karnail Singh v State of Haryan2019 SCC OnLine P&H 704.

23 India Const., art 21.

24 Francis Coralie Mullin v Administrator, UT of Delhj1981) 1 SCC 608.

25N. R. Nair v Union of IndiaAIR 2000 Ker 340.

26 India Consti, art 51A(g).
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including the duty/ The state must protect the wildlife of the coun&y well?® These
fundamental duties are essential and are consid=atvalent to fundamental rights. The
legislatures should not violate these ideals whiadening laws. Courts can also use it to give
relief if an act drifts away from constitutional natities 2°

Other Statutes

The Constitution allows the Parliament to make lawssubjects, including the prevention of
cruelty to animals and wildlif¢. The Parliament has drafted numerous laws to pratgmal

life using this power. The parliament has taken snsess to punish anyone who subjects
animals to unnecessary pdinThe criminal laws also took punitive measures tmigh
offenders who maim a but.

Conclusion

Justice Douglas once mentioned that inanimate tshjeay also be considered invisible legal
entities in environmental litigatiotf.Over numerous M C Mehta, the courts have develaped
method of judicial activism towards environmengaues. In the sludge case, the court spoke
on behalf of the village, soil irrigation canalsdaother environmental objectsThe courts
have applied the concept of quality of life to wais environmental issues. They mainly relied
on Article 21 for this issue and other fundamerniggits. Turning a blind eye towards animals
is inhumane. Animals also share the planet with us.

They have emotions similar to us. Just like actians taken to protect the rights of the
marginal sections of society, so should be the fasanimals. The judgements of several
constitutional courts have raised the scope of ahiights and brought it to a level similar to
that of humans. The Supreme Court called for am-tEmtric’ approach instead of an
‘anthropocentric’ one where humans consider anin@lbe intrinsic and have obligations
towards other& The protection of animals depends on the sociedliis willingness to keep
them alive and healthy. Bentham’s ethics has rasedmportant question of whether the
acceptable usage of animals depends on their pkeasuhe creature's autonomy. As long as
the cruelty to animals serves human utility, thengdoing is often overlooked.

- |-

-
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Unraveling the Dynamics of Cross-Border Merger &
Acquisition: A Comprehensive Analysis
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&
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Introduction

Cross-merger and acquisition, or cross-mergerHortsrefers to merging two companies in
different geographic regions to form a new compas/per the Companies Rules announced
under the Company Act 2013, it is defined as aschmgder merger as an amalgamation or
agreement between a foreign and Indian companyindian firm combining with a foreign
firm or a foreign firm merging with an Indian firare examples of cross-border mergers. The
group can be a corporate enterprise, a governngamcg, or a public nonprofit. When two
companies combine across international bordery, tiadurally become one or when two
organizations, one from each country, merge trese®s & liabilities to form a new business.

When a firm is acquired by one based overseaassgsts and liabilities change hands, yet the
local employer may remain associated with the aequtompany. The Home Country refers
to the country of origin of the companies invohiacan acquisition. The opposite is true for
Host Countries, which are home to the target omgdiuin®

It's important to distinguish between inbound antbound mergers. When a company based
outside India acquires a company which is in Inthigs is known as an inbound merger. After
a merger, the combined business will distributesggurities to the surviving company's
shareholders. In an inbound merger, the Indian fransfers its shares to the foreign firm's
non-resident shareholder of, the acquiring firm.eWla company based outside India merges
with one based in India, it is called an outbounerger. The foreign company will offer
securities to an Indian resident shareholder inighound mergef.

Reason of Cross Border Merger & Acquisition
Here are several factors that drive enterprisepatdicipate in cross-border mergers and
acquisitions:

15th year student, Gujarat National Law University,ufarat, Email Id- adarshkashyap285@gmail.com.

2 5th year student, Kalinga Institute of Industrial Tnology (KIIT), Bhubaneswar, Odisha.

8 Krishnamurti and Vishvanath S.R., Mergers, Acqigisit and Corporate Restructuring, (Sage PublicatiRwis
Ltd, 1st ed., 2007).

4 “Cross-Border Mergers and Acquisition,” Educba, mdeé at: https://www.educba.com/cross-border merge
and-acquisitions.



Adarsh Kashyap & Pranjal Kashyap Page 113

Taking Control

A change in the target company control is the priegsailt of an M&A. When two companies
merge, their assets and operations become a ptré ofew entity and when this entity joins
forces with two other entities, it starts gainimpntrol as a single entity and then the target
company transfers its control to the buyer or aifpr entity when it is acquired.

Entering Foreign Markets

This outbound influx into international marketpladeas aided globalization. As cross-border

m & a have a substantial impact on globalizatitreythave a lower domestic impact than

comparable transactions. This led to the entergése@ chance to enter foreign markets for an

opportunity & get hold to the market.

i. Access to intangible assetsWhen a company acquires a target business, it gains
access to intangible assets like goodwill, new rietdgy, expertise, trademarks,
patents, management techniques, and more. It baecassential to assess the
valuation of these intangible assets.

ii. Market diversification and expansion: When a company ventures into foreign
markets, the potential for increased profitabitityses through market diversification
and expansion. To maximize the entity's benefltge, tompany can diversify its
operations and product lines. A company’s produatst suit the needs of its target
market if a company grows into these internationatkets. If these considerations
are not taken into account, legal concerns in ebosder mergers and acquisitions
may arise.

India's Cross Border Merger and Acquisitions Law

Section 234 of the Companies Act, 2013 was offigiaitroduced by the MCA in 2017, titled
as 'Merger or Amalgamation of Company with Fore@@pmpany.' This section serves as the
foundation for cross-border mergers. The CorponatigfCompromises, Arrangements, &
Amalgamations) Rules, 2016, underwent an updateirtbarporated Rule 25A, enabling the
merger or amalgamation of Indian companies witlrimtional enterprises.

To address certain gaps in the aforementionedractude, the Reserve Bank of India (RBI)
intervened by enacting the Foreign Exchange Managén(Cross Border Merger)
Regulations, 2018. These regulations mandate thatss-border merger or amalgamation
in India must receive prior approval from the RBurthermore, such transactions can only
involve foreign companies incorporated in spedifidted jurisdictions.

The process involving Sections 230-232 of the CangsaAct and the corresponding rules
dictates that companies seeking to merge must dpglye National Company Law Tribunal

5 Vijay Paradkar, “Key Challenges in Cross-Border M&A,Dec. 18, 2015, available at:
https://www.assocham.org/upload/event/recent/eM&t5/Vijay _Paradkar.pdf.

6 Anna Olsson Fladby and Andrea Urban, “The Ratiomahind Cross-border Mergers & Acquisitions,” 2014,
available at: https://core.ac.uk/download/pdf/43BES pdf.

7 Dr. Rabi Narayan Kar and Dr. Minakshi, Mergers akzhuisitions & Corporate Restructuring, (Taxmann
Publications (P) Ltd., New Delhi, 3 rd ed., 2017).
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(NCLT). In the case of mergers involving comparifesn countries sharing land borders with
India, the Ministry of Corporate Affairs (MCA) idduced amendments to Rule 25A of the
Companies Merger Rules on May 30, 2022. This amendimtroduced a new requirement:
filing Form No. CAA-16 along with an application tine NCLT to obtain government
approval. Valuation of each participating entity s Rule 25A of the Companies Merger
Rules is also mandatofy.

Cross-border takeovers are subject to regulationlined in the Foreign Exchange
Management Act. Transfers of securities to foramgrestors after an inbound merger must
adhere to the conditions specified in The Foreigohange Management (Transfer or Issue of
Security by a Person Resident outside India) Réiguks, 2017. Formerly, compliance with
the TIFS Regulations (Foreign Exchange ManagemEnatnsfer or Issue of Any Foreign
Security) was necessary. However, starting from ythar 2022, the Foreign Investment
(Overseas Investment) Rules, 2022 (‘Overseas meestRules') have superseded the TIFS
Regulations.” If the merger is external, an indidtresident may acquire or hold securities in
the resulting firm per the Foreign Exchange Manag@mAct of 1992's Liberalized
Remittance Scheme. The resulting company will cgmpith FEMA when purchasing,
maintaining, and transferring assets within andidetIndia. If the NCLT approves the plan,
the new company has two years to dispose of arstsass securities violating FEMA and
send the proceeds of those sales either outsikheliaf or into India, as appropriate. The newly
formed company can pay off any outstanding oblayediin India or elsewhere with the
selling proceeds.

If any combining or purchasing parties are locatatside the country, the transaction must
adhere to foreign exchange law. Guidelines for ipgic sector-related restrictions,
declarations, and reporting are all provided uniderforeign exchange regulations.

The laws for overseeing investment make it easietrfdian businesses to take advantage of
opportunities outside India, such as mergers & stgpns. By "merger, demerger,
amalgamation, or any scheme of arrangement as hgerapplicable laws in India," for
example, an Indian business can make an ODI pex Rulof the Ol Rules. Furthermore,
regulation 13 says that foreign portfolio investtseand direct investments made by Indian
persons are allowed in the event of a "swap of riéesion account of a merger, demerger,
amalgamation, or liquidation."

When an Indian corporation is the transferringtgnthe provisions of the Income-tax Act,
1961 (referred to as "the IT Act") come into playipulating requirements for tax-neutral
mergers. However, these exemptions cannot be ¢ésglar the case of a merger involving
both an Indian and a foreign corporation. This acenpotentially subjects both entities to
taxation upon merging. Section 72A of the IT Actrpiés the carryforward and offsetting of

8 Priyam Sen, “Cross-Border Merger and Acquisitiongt.C8, 2018, available at: http://racolblegal.comgs-
border-merger-and-acquisition.
9 Bhumesh Verma, Mergers and Acquisitions, (Bloomglfurblishing Pvt. Ltd. New Delhi, 2019).
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cumulative tax losses and unabsorbed depreciapooyided the merger meets specific
criteria. Notably, Section 72A excludes foreignaisgions from its scope.

Moreover, in the context of an inbound merger, fitveign company's tax losses might not
qualify as '‘accumulated losses' within the limigs By the IT Act. A merger qualifies as a
‘combination' under Section 5 of the Competitiort Aben it meets the threshold criteria.
Irrespective of any other legal procedures, if appsed merger scheme or any
agreement/document related to acquisition is agardy the respective companies' Board of
Directors, they are required to notify the CompanitCommission of India (CCI) within 30
days. Following the notification, a 210-day waitipgriod ensues for the CCI to investigate
whether the merger's impact on competition, asir@d! in Sections 29 and 30 of the
Competition Act, is likely to be significantly achee®

Analysis

Cross border merger in India is still growing arstdming larger but there is still ambiguity
and loopholes in respect of the legal position heldndia. The law provide for rules,
guideline and regulation but there is exist roomtfe betterment as it doesn't deal with a
crucial issue that needs fixing if the country @ing to see any growth in cross-border
mergers. The biggest area of uncertainty is whedharot the idea of demerger applies to
cross border mergers. While section 234 solely iooeoss border mergers & amalgamations,
section 394 includes demerger provisions. In adlditdemerger is addressed in the proposed
regulations have been disseminated by the Resesw& Bf India. Therefore, it is unclear
whether or not the provisions apply to demergeiaddition, the MCA published changes to
the CARA rules in 2017 under section 234. Whentladl evidence is considered, cross
border mergers are supported. However, even wiletlprotections in place, merging an
Indian company with a foreign corporation is difficult task. Another problem is that the
applicable law include demerger in the definitidrcompromise and arrangement but in case
of outbound merger, it deals with merger but daggonovide any reference to demerger. This
put us in the position of doubt with regard to itmegration of demerger.

Another legal issue is with regards to the fastkrprocess. For disposal of the dispute there
is no fast-track process. This provision has beendd to the foregoing since company law
regulations expressly provide for such procesgtermerging of wholly-owned subsidiaries
into holding companies. Such laws need to be amktwleover cross border mergers as well.

Obtaining prior approval from the RBI is a preresjigi for engaging in a merger or
acquisition agreement, in accordance with Secti®(2) of the Companies Act, 2013. It is
essential that the authorities overseeing compdiavith FEMA and its associated regulations
are entrusted with the discretion to grant auttadion for cross-border transactions. A prior
legal obligation for approval must give way to Rlegion 7. In addition, a cross-border

10 Cyril Shroff, Dhananjay Kumar, Ramgovind Kuruppafftquisition Finance in India: Overview, available a
https://uk.practicallaw.thomsonreuters.com/5-6228%3ransition Type=Default & context Data =(sc.Détfa&
first Page=true.
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merger requires clearance, although Indian lavompticated in this regard. While obtaining
approval from both the Reserve Bank of India ardRbreign Exchange Management Act is
essential for such agreements, additional regylaotities like the Securities and Exchange
Board of India and the Telecom Regulatory Authoritly India must also provide their
consent. To ensure a smooth process, it is beakfioi explicitly identify the specific
authorities that need to grant their approval ideorto facilitate a seamless arrangement
between the entities

In addition, the RBI & ODI regulations were quiettil very recently on the subject of
automatic route guidelines. When it comes to Isdéachange control legislation, more action
is needed to give suitable guidance. Lastly thengtion related to the capital gain and issue
of shares given in section 47(vi) and 47 (ii) cf thcome tax act is available for an outbound
merger only. It would thus be correct to assert tha Indian legal system still lacks stability
in regards to the legal ambiguity and loopholeseissed with cross border mergers.

Issues In Cross-Border Merger & Acquisition

Cross-border merger & acquisitions take place dipland it is very appealing for taking
control over the target company & entering foreigarkets. But at the same time, there are lot
of challenges faced by the cross-border transaiimh as cultural variations, variances in
customer tastes and preferences and legal repiemsis$he author examines the challenges
of cross border M&A in India and discuss aboutgshme in the details as follows: -

1. Regulatory Compliance Lacking Reforms India’s corporate governance played a
difficult role in cross border M&A transactions dse to liberalizations, India did not
make a comprehensive corporate governance refathsrrthan focuses on making
several compliances. The role of these policidagilitating overseas M&A is largely
unknown. The law is silent on the concept of criossder demerger, compromise, or
arrangement that may enable access to an additial of business transaction
restructuring.

2. Stamp Duty - The most crucial factor is to consider in crossdeoM&A is stamp
duty. Stamp duty is applied to all of documentduding transfer of assets and brings
in money. The stamp duty vary from state to statestamp law is ambiguous related
to this matter. For a better comprehension, it khba reviewed again.

3. Due Diligence Due Diligence is considered to be the main corepband it help the
parties to close the deal as the due diligencehés grocess that aids in the
confirmation, investigation, & acquisition of aklevant facts and information. The
structure and terms of an agreement could unddtg@tions due to the due diligence
process, involving a comprehensive analysis tha&semts a detailed record of
potential risks and opportunities linked to thengaction. The purchaser should utilize
this approach to meticulously examine the targenhmamy and execute crucial
acquisition-related protocols. Conducting due ditige is imperative to navigate the
challenges inherent in cross-border mergers andgisitigns successfulli*

11 Lawrence Pines, “Mergers and Acquisitions,” No®&, 2019, available at: https://www.investopedia.com
/articles/ insights/061816/4-cases-when-ma-strafaigd-acquirer-ebay bac.asp.
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4. Tax considerations Tax considerations are the fundamental strudiure¢he cross-
border M&A. Overview of ITA, 1961 is crucial for ¢hprocess of the M&A. The
most important factors played by the Double Taxatidvoidance Agreement
(DTAA). The tax will be assessed using either thet Arovisions or the DTAA,
whichever is more favourable for enterprises wheard is transfer of assets to the
transferee company from the transferor comgény.

Case Study

Challenges in Daiichi Sankyo's Acquisition of Ranbsy

In 2005, the merger of two Japanese pharmaceugiealts, 'Daiichi Pharmaceutical' and
‘Sankyo Co,' led to the establishment of Daiicmiya Co Ltd (DIS). Subsequently, in 2008,
DIS acquired a 63.4% stake in India's Ranbaxy Latooles, marking one of the most
significant acquisitions in the Indian pharmacealtisector. The two entities were later
integrated to create the 15th-largest global pheewi#cal company. However, this
transaction gave rise to several issues.

Among the challenges faced were DIS's strugglesdtiress quality-related problems within
Ranbaxy's facilities and to sustain the growth led tndian unit. Cultural disparities and
deficiencies in manufacturing quality compounded tlifficulties when DIS attempted to
restructure Ranbaxy's operational framework. Desmincerted efforts, DIS found it arduous
to effect change in the behavior of Ranbaxy's wardd. Discrepancies and conflicts arose
between DIS and Ranbaxy due to differences in 8ystems and regulatory practices.

DIS undertook rigorous efforts to rectify the gtyaktoncerns and salvage the situation, yet it
encountered obstacles in reshaping Ranbaxy's aag@mal ethos. The divergence in
corporate culture and authority between the two pammes prompted DIS to divest a major
portion of its stake in Ranbaxy to another Indidmanmaceutical entity, Sun Pharmaceutical
Industries, in 2014. The unraveling of the DIS &ahbaxy acquisition serves as a lesson that
corporations may confront substantial challengeges in the management practices of the
target company, as well as the profound impacutifical disparities in cross-border M&A.
Consequently, a comprehensive analysis and assessoheculture, company history,
management approaches, collaboration dynamicsc@medvalues should be conducted before
engaging in any agreement with a foreign entity

Promising Merger & Acquisition

There is always promising despite drawback andofiseich is ZEEL and SPNI merger which
is considered to be one of biggest merger of theéiarteouse in India. This merger will create
the two media a multibillion-dollar company. In 202the board of directors at Zee
Entertainment Enterprises Limited (ZEEL) endorskd tmerger scheme and concurrently

12 Anjali Dhingra, Valuations of Mergers and Acquisits, availableat, https://blog.ipleaders.in/ma/.
13 Closure in Daiichi Sankyo’s (Dis) Acquisition of Rmaxy, 2015, https://www.daiichisankyo.com/ media_
investors / media_ relations/press_releases/d&R62.html.
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entered into a non-compete agreement with Sonyurfegt Network India (SPNI).
Subsequently, both entities arrived at an accordntegrate their respective businesses.
Recently after so much hurdle by the SEBI who aistthe merger of the two companies,
NCLT finally approved the proposed merger of theysndia with Zee Entertainment. It is
be considered to be major breakthrough for the eones as the combine entity will have 75
channels, 2 studios and 2 OTT platforms and stpyegence in the market of entertainment
and sport$?

Another merger of the two biggest telephone companyodafone and Idea for limiting the
access of Jio in the market, was considered tonselawger profitable merger in India. The
united firm has a value of $23 billion. The mergétdea and Vodafone India was a success,
with Vodafone controlling 45.1 percent of the merfiem and Aditya Birla owning 26%. The
remainder of the company is owned by Vodafone lidia

Recommendation for Sustainable Merger

A successful and long-term cross-border transadtieolves careful planning, thorough due
diligence, and attentive pre- and post-deal implgaten by executives. In order for cross-
border M&A to be effective, companies consideringrgers must examine the following
points:

Ascertain the objective of the whole M&A processl dine deal thesis. The companies should
modify the negotiation strategy and playbook ag@mpate so that the global challenges can
be avoided. The most necessary step is pre-deatliigence with pre-closing activity in
order to prevent handoff misses. The backgrourthe@tompanies must be thoroughly check
so that target company’s business and work paitteumderstand. The legal and tax system
should be also properly done as the process afubaliligence conducted by the parties.

In most of the cases, the agreement is not progétgtured because of this the objective are
missed. Hence the agreement arrangement shoulkdustused and strategies should be built
which is in the favour of the both the companiesnsoproblem occur when the deal is

executed. The parties should openly discuss théewhtegration scope, method, and plan for
achieving both from the start and end-state objestso that their own objective is met when
the deal is struck. The parties should pay padicattention to detail-oriented pre- and post-
close integration planning, including clearly sfieci dependencies and important paths.

One of the issues we have seen in the case D&artkyo’s (Dis) Acquisition of Ranbaxy is
the challenged faced due to the business cultuteottrer significant factors which was not
considered by the both the parties. Properly ifigng and evaluating these issues can
contribute to the success of an M&A. Converselygleging these challenges can lead to the
failure of the transaction. Effective communicatibatween parties is crucial, along with

14 Sabrina, 5 Biggest Mergers and Acquisitions in dndivailable at https://tradebrains.in/biggest-merge
acquisition-india/.
15 Supra Notel 2.
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involving employees from the outset to facilitat®grtive adjustments. Companies that take
extra steps to transparently share their operatististhe target firm foster a strong sense of
trust. Therefore, collaborative efforts and cooadiion with the target firm are imperative for
accomplishing a fruitful transaction. Hence, orgations need a flexible working and
operational framework that accommodates not onliual differences but also the varying
social dynamics across markets.

Conclusion

Cross border merger & acquisitions are generallyiezh out to expand the business and to
enter into the foreign market and capture the madfethe same. While doing so, It is
important to remember about the competition law #rede is no breach of the same. The
concept of the cross-border M&A is becoming mor@yar as many firms, companies of
various different sector like technologies, teleapanies, pharmaceutical are entering into the
agreement. While there are benefits of the one lBidghere are many risks attached to the
same. To ensure the effectiveness of the crosebdvi&A, there should be proper due
diligences conducted by the parties before entantmthe agreement. The companies should
do proper investment such as communications, reggoti By following these steps this risk
can be eliminated by the parties. Therefore, eviém tve inherent risks associated with cross-
border M&A, adherence to efficient and expediericedures can lead to a successful deal,
effectively mitigating the challenges that may eudgiring the process.

There been also growth of the Indian companiesgytanthe foreign market in the recent
times. There is no such difference between the $uisaction and it is same as foreign
companies entering into the Indian market. Furtleeen as a result of the continuous
pandemic issues, corporate mergers and acquisiians undergone a remarkable transition
in COVID times, opening the floodgates for strategartnerships — whether mainstream,
cross-border, or cross-sector. Mergers and aciuisitare, by definition, exploratory

activities seeking new company opportunities. M&pportunities have transformed in the
post-COVID world, thanks to good government acti@motable buyout stock market, and a
largely solid banking sectét.

- |

16 Umakanth Varottil, “The Impact of Globalization darCross-Border Mergers & Acquisitions on the Legal
Profession in India,” Jan. 2012, available at: siffpiww.researchgate.net/ publication /2722438108e_Timpact_
of _ Globalization_ and_ Cross Border_ Mergers_ Asitjohs_ on _the_ Legal_ Profession_ in_ India [#Tixt
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